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This is a translation and reproduction
of the Global Corporate Governance
Forum’s Focus #4 publication.

The English version of the publication
may be downloaded from www.gcgf.
org/ifcext/cgf.nsf/AttachmentsByTitle/
Focus+Mediation/$FILE/Focus4_
Mediation_12.pdf.

Focus is a series of practical guides,
which offers guidance and case

studies to foster corporate governance
reform. These guides reflect studies on
corporate governance issues relevant to
developing countries. Focus is published
by the Global Corporate Governance
Forum.

The Global Corporate Governance
Forum (www.gcgf.org) is an
International Finance Corporation (IFC)
multi-donor trust fund facility located
within IFC Advisory Services.

Through its activities the Forum aims

to promote the private sector as an
engine of growth, and provide incentives
for corporations to invest and perform
efficiently in a socially responsible
manner. It fosters cooperation with
various corporate governance programs
and plays a coordinating role among
donors, founders and other relevant
institutions. The Forum sponsors regional
and local initiatives that address the
corporate governance weaknesses of
middle- and low-income countries in the
context of broader national or regional
economic reform programs.

The Forum was co-founded by the World
Bank and the Organization for Economic
Co-operation and Development
(OECD) in 1999. For the time being, in
addition to IFC, the Forum is funded by
the governments of Canada, France,
Luxembourg, the Netherlands, Norway,
Sweden and Switzerland.

Lia ny6nikaLia € nepeknanoMm XypHany
«@Pokyc», NQ 4, 10 BMOaeThCa BCECBITHIM
POpyMOM 3 KOPMOPATUBHOIO YrpaBIiHHS.

AHMmiicbka Bepcia nybikawii Moxe
6yTn oTpnmaHa 3 www.gcgf.org/
ifcext/cgf.nsf/AttachmentsByTitle/
Focus+Mediation/$FILE/Focus4_
Mediation_12.pdf.

KypHan «Pokyec» npeactasasie cepito
NPaKTUYHKX NMOCIBHMKIB, sIKi MPOMOHYIOTh
pekoMeHaauji Ta NPakTUYHI AOCNIoXEHHS
330J19 NPOCyBaHHst pedopmMmM KOPMo-
pPaTMBHOro ynpassiHHs. Lli nociGHnkn
BinOBPaxXaloTb AOCHIMKEHHS 3 MUTaHb
KOPMOpaTvBHOIO ynpasiiHHS, SIKi € akTy-
anbHUMK 19 KpaiH, WO PO3BMBAIOTLCS.

BcecBiTHiii dopyM 3 KopnopaTue-
HOro ynpasniHHs (www.gcgf.org)
npencrasise MexaHism MixkHapOoaHOi
¢dinaHcoBoi kopnopadi (IFC) 3 ynpas-
NiHHA KaniTanoMm, nepegaHm 6aratbma
LOHOpamK B JOBIp4E YNPaBJ/liHHSA, WO
PYHKUjOHYE B MeXax HanpsMKy KOHCYb-
TatmsHux nocnyr IFC.

Yepes cBOIO AisnbHICTE PoOpyM CTaBUTb
3a METy CrpUsITY PO3BUTKY NMPUBATHO-

rO CEeKTopa K ABMINyHa HaLjoOHaIbHOro
3pOCTaHHs i 3a6e3nevyBaTy CTUMYn
KOMMaHisiM A5 iHBECTyBaHHSA Ta edek-
TUBHOI KOMEPLIMHOI OisnbHOCTI Y coujans-
HO BiOMoBiganbHWM crnoci6. BiH cnpusie
CMiBPOBITHNLTBY 3 PIBHOMaHITHUMK MPO-
rpamMamm 3 KOprnopaT1BHOro yNpasiHHSA
Ta Bigjirpae KOOPAMHYIOHY POJb CEPeL,
[LOHOPIB | 3aCHOBHMIKIB OOHIB Ta iHLLIWX
aKTyanbHWX iHCTUTYUI. PopyM diHaH-
CY€E perioHasNbHi Ta MICLEBI iHiLjaTBK,
CNpPSIMOBaHi Ha MOA0AHHS MPOrayivH y
KoprnopaTnBHOMY YNpaBhiHHI B KpaiHax 3
HN3bKM Ta CEPEOHIM PiBHAMK OOXOMIB

B KOHTEKCTi LUMPLLUNX HALOHATbHMX YA
perioHasIbHMX Mporpam 3 EKOHOMIYHOMO
pedOpPMyBaHHS.

®dopym 6yB 3acHOBaHMN CBITOBUM
6aHkoM Ta OpraHizauieto 3 eKOHOMIHHOIro
cniBpobiTHMLTBA Ta po3suTKy (OECP)

y 1999 pouj. Ha cborogHi, okpim IFC,
®dopyMm diHaHCyeTbCH ypsiaamm Kanaan,
®panuji, Jliokcembypry, Hinepnanais,
Hopserii, LLBeuii Ta LLiBenuapii.



This publication became possible
due to IFC’s Ukraine Corporate
Governance Mediation Pilot
Project.

The goal of the project is to demonstrate
that mediation can be used as an
effective, efficient and timely tool in
resolving commercial disputes in Ukraine.
The goalis to be achieved through (a)
training local cadre of mediators and (b)
piloting mediation in resolving corporate
governance disputes. The project

started in July 2008 and is due to finish in
December 2009.

IFC supports out-of-court resolution

of commercial disputes globally by
developing projects in a number of
countries that promote use of alternative
dispute resolution mechanisms to help
businesses operate more efficiently
while reducing court backlogs. So

far IFC assisted to put in place ADR
systems in Bosnia-Herzegovina, Serbia,
Pakistan, Morocco, Montenegro,
Macedonia, and is working towards the
same goal in Cambodia, Burkina Faso,
and as of recently in Ukraine, as well. So
far IFC’s global efforts yielded results
that are measured in over $80 million

of funds released back to businesses
from long and expensive litigation
procedures.

IFC, a member of the World Bank
Group, creates opportunity for people to
escape poverty and improve their lives.
We foster sustainable economic growth
in developing countries by supporting
private sector development, mobilizing
private capital, and providing advisory
and risk mitigation services to businesses
and governments. Our new investments
totaled $15 billion in fiscal 2009, helping
channel capital into developing countries
during the financial crisis. For more
information, visit www.ifc.org.

MNy6nikaujs unx matepianie 6yna 3njncHe-
Ha 3aBOsku minoTHomy npoexTy IFC
«BnpoBapxeHHs megiauii y chepy
KOPMOPaTUBHOIO yrnpasiHHA B
YkpaiHi».

MeTa npoekTy nonsirae y BNpoBamXeHHi
Megialii B NpakTuKy K epekTMBHOIO,
€KOHOMHOrO Ta LWBWAKOro cnocoby Bu-
PiLLEHHS KOMEPLLIMHMX cropis B YKpaiHi.
LLInaxm peanisauii Liei MeTi: (a) HaB4aHHSA
MICLLEBOIO LITaTy MediaTopis Ta (6) onpo-
60BYyBaHHS MegjaLli y BUpILLEHHI Criopis

y chepi KopnopaTMBHOro ynpasiHHS.
MpoekT posnoyascs B mnHi 2008 poky i
Mae 3aBepmnTuCh B rpyaHi 2009 poky.

IFC niaTpnMye No3acynoBe po3B'A3aHHS
KOMEPLLHNX CNOPIB y CBITi 4epes
BMPOBAMXEHHS B HM3Lj KpaiH MPOEKTIB,
O CMPUSIIOTb BUKOPUCTaHHIO MEXaHi3-
MiB 3 &JITEPHATMBHOMO PO3B’A3aHHs
cnopie. Lle mae Ha MeTi 4ONOMOrTH
KOMEPLIVHNM OpraHisauisM 34iMCHIOBaTH
CBOIO AiANbHICTb ePeKTMBHILLE NOPSL, 3i
3MEHLLEHHSIM KifTbKOCTi He3aBepLIEHUX
cnpaBy cyaax. [lotenep IFC gponomorna
3anpoBaanTV MEXaHi3MK allbTepHa-
TWMBHOMO PO3B’A3aHHs CNopiB y BOCHi i
lepuerosuHi, Cepbii, MakucTtani, Mapo-
K0, MoHTeHerpo, MakenoHii i npauoe B
LOMY X HanpsiMky y Kam6omxi, BypkiHa-
®aco, a BigHeaaBHa — Takox i B YkpaiHi.
Ha cboroaHi ceitoBi 3ycuns IFC pann
pesynsTatu, WO BUMIPIOIOTECS CYMOIO Y
noHan 80 mnH gon. CLLA 3aouagaxeHsb
onsi 6isHeCy BHaCNAOK YHUKHEHHSI TpVBa-
VX Ta AIOPOruX CyAOBMX MPOLEOyP.

IFC, uneH Ipynn CsiToBOro 6aHky, CTBO-
pIoe MOXMBOCTI )19 Nto4ei Nonosatu
6igHicTb Ta noninwmtn xmTTa. IFC cnpusie
CTaJIOMy €KOHOMIYHOMY 3POCTaHHIO
KpaiH, L0 pO3BMBAOTLCA, NIATPUMYIOUM
PO3BUTOK MPMBATHOIO CekTopa, Mobi-
Ji3yl04M NpUBATHUIA KaniTan, a Takox
HagaoumM KOMMaHisM i ypsioam KOHCYJb-
TaTVBHI MOCNYr Ta NOCAYrK 3 ynpasliHHA
pusmnkamn. Y 2009 piHaHCOBOMY pPOLLi
IFC inBectyBana 15 mnpg oon. CLUA,
LonoMaratodn nig vyac hiHaHCOBOI KpU3K
CnpsiMyBaTK Kanitas y KpaiHu, Wwo po3sm-
BalOTbCA. binbl getanbHa iHhopMaLis Ha
Be6-canTi www.ifc.org.



[TPO ABTOPIB

Epik M. PyHecCOH € napTHepOM topnamyHoi dipmn Sandart & Partners,
LTab-kBapTupa Koi 3HaxoamTbes y CTOKronbMi. NaH PyHECCOH — yneH konerii
anBokartis LLselji, ronosa IHCTUTYTYy MeaiaLlji npy CTOKrofbMChKil TOProBii
nanari ta a, IoHKT-Npodecop JlyHACHbKOro yHiBepcuTeTy. BiH TakoX € 4neHom
HaykoBOi KoHcynsTaTMBHOI paay CTOKroNbMChKOrO LIEHTPY KOMEPLIMHOMO npasa.
Mae uncnenHi nybnikadii 3 nutaHb apbiTpacky, MeaiaLll Ta KOMEPLUINHOIo npasa.
[MaH PyHECCOH TakoX € akpeaMToBaHUM MeaiaTopoM LIeHTpy epekTUBHOIO
BPETY/IIOBAHHSA CrOpIB.

Mapi-JlopaHnc T € KOOPLMHATOPOM MPOEKTIB | KEPIBHUKOM KOMMOHEHTY
BcecBiTHLOro dopymMy 3 nMTaHb KOPNOPaTMBHOIO ynpaBniHHA. BoHa Biognosinae
3a AisnbHicTb PopymMy B KpaiHax bansekoro Cxopny, MiBHIYHOT Apprkm Ta MNiBAgHHO-
CxigHoi €sponu. Kpim Toro, Mapi-JlopaHc npauyoe Hag, po3po6KOoK NPaKTUYHNX
MexaHi3MiB rnobansHOI pedopMU B ranysi KOprnopaTMBHOIO yNpaBiHHS,
NPU3HAYEHVX 419 HaOaHHA JONOMOrM Y BIPOBAKEHHI NPaKTNKM €PEeKTUBHOMO
KOpnopaTBHOrO yrpae/iHHA. Mapi-JlopaHc HeloaaBHO BUCTYNUNA CniBaBTOPOM i
KOOPOMHATOPOM BMAAHHS ABOX NPAKTUYHWX MOCIGHMKIB Dopymy

(«[MobypoBa opraHidaLi 3 NioroTOBKM AMPEKTOPIB» | «PO3po6Ka KOAEKCIB
HarKpaLLoi NPakTNKM KOPNOPaTMBHOIO yNpaBliHHSA»).

Hapaai Mapi-JIopaHC 040sI0€ HOBUI HAMPSMOK MPOEKTY LLIOAO 3aCTOCYBaHHS
Meaiauji y BperynoBaHHi KOHOIKTIB i CMOPIB Y rasly3i KOProparvnBHOMO yrpasJliHHSA.
PaHilwe Mapi-JlopaHc npaLioBana y Bioaini kopnopartusHux BigHocuH OECP,

a Takox MiHicTepcTsi diHaHCIB, EKOHOMIKM Ta MPOMUCIOBOCTI PpaHLyl.

BoHa — akpegutoBaHuin Mepjatop LieHTpy e(peKTMBHOrO BperyiioBaHHs Cropis.



CAOBA TTOASIKIN

ABTOPW Lijei nyonikauji xoTinn 6 BUCAOBUTM CnoBa 0COOAMBOI MOASKN Ha aapecy ekc-

nepTiB i YneHiB KOHCYNbTaTMBHOI MPyNn 3 NTaHb NPMBATHOrO cektopa Popymy 3a
IXHIO BONOMOTY | BHECOK Y NiArOTOBKY L€l ny6GnikaLyi (3a andasitoM):

ApmcTponr ®Pinin, ronosa, BcecsiTHil
GOopyM 3 NUTaHb KOPMOpaTUBHOIO
ynpaBniHHg — IFC

BapHop MapiaH, kepiBH1
koHcynbTaHT, MRB Consult — l[anHa

BepHan Padaens, nypexrop,
LleHTp ap6itpaxy i MUpPOBKX yrof,
Confecamaras — Konymb6is

Bywesau, Jlapa, ¢axiBeLb i3 NUTaHb
onepaujnHoi gisneHocTi — IFC

Bywe Jlyi, Bioain KopnoparvsHMX
BigHocuH — OECP

B’erac Jleonapgo M., nypekrop,
IBGC — Bpaaunia

Beiinpg Tomac B., npodecop i
mMegjiatop, YHiBepcuTeT M. JaHni —
Benuka bpuraHia

Aeii Metep, ronosa, Paradigm Capital
Inc. — KaHaga

Kapnd Anekcanpap, anmiHictparop,
Bii/1 KOPNOPATUBHMX
BinHOCuH — OECP

KiHr MepBiH, cTapLivin opynandHnin
pagHuK, ronoea Paay 6e3 BUKOHaBYMX
NOBHOBaXeHb, Brait SA — lNiBoeHHa
Adpuka

Kipia6saiiep Oxedpi, cynas, Buwmi
cyn, oenapTaMeHT KOMEpPLMHOro
npasa — YraHaa

Makki Kapn, rofioBHWn BUKOHAB4MI
anpexTop, LieHTp edexkTBHOMO
BperynoBaHHs criopis — Benvka
BpuTaHia

MacTep3 O>xoH K., JMpeKTop,
Masters-Rudnick and Associates,
LLC — CLUA

HeHoBa TeTsiHa, CTapLUnii EKOHOMICT,
CaitoBuin 6aHk — lNiBaeHHa Asisa

HoBo ApaH, 1opncT i mefjatop —
bocHis i [epLerosmHa

PaumaH Hopa, rofiloBHMin lopunCT,
Bovespa — Bpaaunia

PoGeH Piuapa, npodecop,
YHiBepcuteT Micypi, IopnaonyHui
pakynbreT KonyMo6incbkoro
yHiBepcuteTy — CLLA

Po3apiwep Jlykawu, af'toHKT-
npogecop, JxopaKrayHChKu1i
yHiBepcuteT — CLLIA

Pyanik Anan A., oypekTop, Masters-
Rudnick & Associates, LLC — CLLUA

Cammepoding lenien, cnisronosa,
Responsible Investment, Universities
Superannuation Scheme — Benuka
BpuraHis

Copienb PeHO, ro/ioBHUI I0PULANYHUIA
pagHu1K, 3aCTyMnHUK OMpekTopa,
ITLD — Kowicis OOH i3 mixHapogHoro
Toprosoro npasa (IOHCITPAT)

Crtpenrep KpicTiaH, uneH
YPSIAOBOI KOMICIi 3 KOPNOpaTyBHOIO
ynpasniHHs | anpekTop, DWS
Investment — HiMeyynHa

TapoHe Eniac, 1opucT, KoMicis 3 LiHHKX
nanepis Vopnaii — Mopaanis

Xonmc OxaHeT, rofioBHNN
aaMiHICTpaTop i CTapLUMN IOPUANYHUIA
PafHuK, BiLAT KOPNOPaTUBHMX
BigHocuH — OECP

PeparyBaHHs i 0bOpPMIIEHHS:
Ixenmc . Cnennma, Strategic
Communications — CLLIA
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I[TEPEAMOBA
Mepsin E. Kiur

CbOrogHi KoMnaHisi € TakOIO X HEBIA EMHOIO HaCTUHOIO CyCMiNbCTBA, SK i CiM’'s. Binb-
LLIY HaCTMHY XUTTS MM MPOBOAMMO Ha POBOTI, ka 3abe3nedye Hac 3acobamm 10 ic-
HyBaHHA. 3aBAgkn poBOTi MM BCTAHOBIIOEMO CTOCYHKM | 3HaxX0AMMO APy3iB. Hadui
LiTV cTaloTb Opy3dAMM LITeR HaLMX KOJIEr, a Halli KOMMaHii 3 HacoM aornomararioTb
HalUWM LiTaM 3400YTK OCBITY. BiNbLWICTb i3 HAC YXE CTanm akLiOHEPaMMN HANBINbLUMX
CBITOBMX KOMMaHin — abo 6e3nocepeiHbo, abo ONnocepeakoBaHo Yepes iHBECTULL
B HaLLi NEeHCIMHI doHAN. EDEKTMBHO NOELHYIOUM JIIOACHKI | DIHAHCOBI PECYPCU, KOM-
naHii crnpusioTb NPOLBITAHHIO EKOHOMIKM.

Y CyqaCHOMY KOpnopaTtuBHOMY YrpaBiiHHIi Paga 3annwaeTecs nig3eitHO KoMnaHii
K ii TONOBHUIA KEPIBHWI OpraH, asie npu LbOMy BOHA NMOBUHHA YXBaNOBATW Taki pi-
LUEHHS, SIKi 6 BpaxOBYBas 3aKOHHI O4iKyBaHHSI BCIX 3aLiKaBAEHMX CTOPIH KOMMaHil.
Pana mae pobuty Lie ons Toro, Wwob i BBaxXany «NOPSAHUM rPOMaAAHUHOM> CMiflb-
HOTW, B MEXax sIKOi BOHa 34iMCHIOE CBOIO LisIbHICTb.

KopnopatrBHe ynpasniHHS CTOCYETbCS HE ILLE TOrO, AK Paaa kepye abo CrpsMOoBye
LisNbHICTE KOMMNAHii Ta 3MINCHIOE HaMmSL 3a AisJIbHICTIO BUKOHABYOIrO OpraHy yrnpas-
NHHSA, ane TakoX i TOro, SKMM YMHOM KepYIoTb caMi MeHemxepu. Hk noscHus Cep
AgpiaH Kagbypi, HANNPOCTILNM € Take BU3HAYEHHS KOPMOPAaTUBHOIO YpaBiHHS:
AKMM YYHOM YMNPaBASETbCH | KOHTPOMIOETLCA KOMMaHiA. KopnopaTteHe ynpassiHHSA
3abesneqye NPUHLMNK | NPakTUYHI MexaHiaMu, LLIO AonoMaratoTs YneHam Paay an-
PEKTOPIB i BMKOHaBYMM KEPIBHWKAM Y BUKOHAHHI iXHIX MOCan0Bunx 0O0B'A3KIB. AmXe
BOHW MOBWHHI yXBaNioBaTy NpPaBWibHI PILLEHHS, KEPYIOYMCb KOMEPLIMHAM 300P0-
BMM [1y300M, WO HaA3BMYANHO BaXKO 3a YMOB, KOMM OOBOAWTLCS MaTh Crpasy 3
HEBMBHAYEHNMM MaNBYTHIMI NOISMN | pu3nkamn. Ane pilleHHSs | NOBEAIHKA YNEHIB
Paay i BUKOHaBYMX KEPIBHUKIB MaIOTb 3HAYHMIA BB HA CYCMiIbCTBO, OCKiSIbKM CbO-
rogHi KoMnatii € Moro HeBif'€MHOI0 HaCTUHOIO. A KpaLLi KOMMaHii 03Ha4aloTb Kpalle
CYCniNbCTBO.

AKLLO MiX CniBPOBITHUKAMK BUHWNKIA CyNepeYKa, AKX 3axogis chig, Bxutn, wob 3a-
XUCTUTW iHTEPECKU KOMMaHil? Bignosiab Ha Le NUTaHHs — BPErynioBath Lo cyne-
peuKy LWBMAKO, edDEKTUBHO i paLioHanbHO. BigTak Paga nosnHHa 3anutatm cebe: um
MaEMO MW HANEXHWUIA MEXaHI3M AJ19 BUPILLEHHSA MOXIMBIX CynepedoK? AKLLO Mefia-
Lt — Le IHCTPYMEHT 415 BPEryNtoBaHHs KOHMAIKTY, TO YoMy 6 ii He BUKopucTaTK ans
ynpaBniHHG BiAHOCUHaMN? Hanpuknag, y Koprnopawisax AMPEKTOP i3 KaapiB yXXe CTaB
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TakUM MEeHeIXepoM KOHOIIKTIB MiX npauiBHYKOM | poboToaasLeM. Meajauia Moxe
CTatu iIHCTPYMEHTOM YMNPAaBJIiHHS | BiATak BUKOPUCTOBYBATUCH PafLe LS nonepes-
XEHHSA KOHOIIKTY, HiXX 1A MO0 BPErynoBaHHS.

Papy, sika kepyeTbCa NpuHUmnamm ebekTMBHOrO KOProparMBHOMO yNpasiHHA, NOBU-
HHi TypOyBaTV NUTaHHSA ynpassiHHA 6i3HEC-BIAHOCMHAMM MiXX KOMMGHIEIO | BaX/IMBK-
MU 3aujkaeneHnmin ctopoHamm. CalPERS (California Public Employees’ Retirement
System), npocyBalo4M CBOI MPUHLMMW KOPNOPaTMBHOMO YNpas/iHHs, nepenbaqae,
LLIO Cynepeydkn Mix yneHamu Paay, BUKOHaBYMM KEPIBHULITBOM, akUioOHeEpamu i pe-
rynsTopamu, no MOX/MBOCTI, CNif, BUPILLYBATW LWNAXOM MeperoBopis, MedjaLi, a 'y
pasi HeMOXNMBOCTI BPENYMIOBATU Cynepeyky 3asHaueHMM Cnocobamm — LUASIXOM
apbiTpaxy.

BukopucTaHHA Meiauii Sk iHCTRYMEHTY YNpaBIliHHSA MOXE CrPUATY MiABULLEHHIO Bap-
TOCTI aKLjii KOMMNaHin. Hblo-Mopkckka oprarisallis 3 yperyniosaHHs criopis nigkpec-
NI0€, WO Paga noBnHHA NOCTaBuTM COBI Taki 3anuUTaHHs: Y1 Mae Halla Koprnopalwis
CUCTEMY PaHHBOT OLLHKM KOHMAIKTHOT cUTyaLlji y pasi BUHUKHEHHS CynepedKkn? Y mae
KOMMaHis MexaHismMun 418 BPEry/ioBaHHS CyrnepeyoK HaBkoJIO CBOIX HANBaXIIMBILLIMX
3akyniBenbHUX GYHKLIA? Yy MICTATb HaNBaXMBILLI KOHTPAKTU, YKNaOEeHi kKopropaLy-
€10, NMYHKT MNPO BPENY/IOBAHHA MOXJIMBUX Cynepedok? | akuo koprnopawis 34iNCHIE
LISnbHICTb Y MiXHApPOZHOMY MacLUTabi, Konm Ha KapTy MOCTaBAeHo ii penyTtaLio i Ao-
O6POBYT, Y MAEMO MU MEXAHI3MW BPENYIOBAHHSA MiXXHAPOAHMX CYyNnepeYoK?

3aBasKku BKIOYEHHIO MONOXEHb NP0 Mejalliio O TEKCTY KOHTPaKTiB MEXaHi3M ype-
ry/Il0BaHHs CNoOpPIiB BMUKAETLCS Ha NoYarky BiZHOCUH MixX CTOPOHAMM, & He TOLj, KOJN
KOHOTIKTyKemBUAMK CTOPOHW Mepjallji, nepenbaqeHol KOHTPAKTOM, 3BMKaIOTb A0
LibOrO NMPOLIECY. IXHE MUCNEHHA PAKTUHHO HANALLTOBYETLCH Ha 3YCTPIHi, 0BGroBOPEH-
Hs1 | BUSIBNEHHS PO36GIXKHOCTE, a MOTIM BPEryfloBaHHA CNOpPIB Ha MiACTaBi TOTOXHOC-
Ti iHTEpeciB — TOOTO Ha 36epeXeHHs BIDHOCKMH 3 METOIO AOCAMHEHHS Y3rOMKEHMX
uinen. KsanigikosaHi MeLiatopy MOXyTb AOMOMOITM CTOPOHAM YKI1aCTh JOroBOPU
TaKUM YMHOM, LWOB6 YHUKHYTU KOHOAIKTIB Y ManbyTHbOMY. [J0AaTKOBY LIHHICTb MatOTb
i aKkTyasibHi 3HaHHSA NPO 06CTaBUHM CNpaBw, AKLLO € MEXaHi3M, AKA AO3BONAE Bpe-
rysioBary Crnopu o4paay nicns ix BUHMKHEHHS. Bbpak iHdopmauii npo dakTu, aki [o-
BOOVTLCA NpUragysary Tpu 4v M'ATb POKIB MOTOMY Mif, 4ac CygoBOro po3misay, LWe
Oinblue posnanoe KOHONIKT, AKOro MoxHa 6yno 6 yHUKHYTH, akOun cnpasy 6yno Bnag-
HaHO BY4aCHO.
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KoHTpakTh, BinHOCWUHM B Mexax Paay Towlo nepenbayaioTs JOBIPY Ta B3BAEMHICTb —
€0HICTb NOMAAiB i 3rody CTOPIH. Hanpwvknag, KoHTpakT Ha By4diBHMLTBO B iHTEPECcax
3aUjKaB/IEHKX CTOPIH i3 CaMOro noyarky Ciif, yknanary TakvmM YHOM, LWo6 BIH 320X0-
4yBaB CTOPOHM 0 CMiNIbHOrO BUPILLEHHS NPOOIEM 3 METOI0 AOCATHEHHS Y3rOAXKEHMNX
uinen. Megiaujs — ue iIHCTPYMEHT ePEKTUBHOMO YrpPaBiHHS, NOOYLOBU i SMILLHEHHS
BiZHOCWH Ha OCHOBI 4OBIPY Ta B3AEMHOCTI.

FAKWO Le Tak, TO Y1 NOBUHEH CTaTyT Kopropadii MiCTUTX MONOXEHHS NPO nepero-
BOPW, Megjauiio i apbitpax? Lie Hagano 6 iHBecTopaMm, 4neHam Paan, BUKOHaBYOMY
KEPIBHULTBY, NpaLLiBHMKaM i 3aLiKaBieHNM CTOPOHAM rOTOBUI MEXaHi3M BPErynio-
BaHHS cnopis. BoHn 6ynn 6 HanawtoBaHi Ha BURILLEHHSA Npo6nemM 33419 4OCArHEH-
HS LLinen, BUSHAYEHWX Y KOHTPAKTI.

3aBasku Memdjalii CTOPOHW 30aTHi OiTW 3rodM LWOOO HOBATOPCLKOrO BUPILLEHHS
CMopY, 4Oro HIKOAN HE 3MOXYTb 3p06UTK Hepes apbiTpa (TPETENCHKOro cyaalo) abo
nocagosy ocoby cyay. Megiaujs € Ginblu WBWMAKOI, KOWTYE Adelleswe, nependa-
yae KOHIOEeHUIHICTb | 36epirae A06PI CTOCYHKM MiX CTOPOHaMM, TOA 9K CYA0BOMY
NPOLECY NpUTamMaHHi CynepHULTBO i pPyrHyBaHHS BigHOCUH. Megiaujs 36epirae 4ac
KEPIBHMLITBA KOMMaHii Ta [O3BOSAE KOHLUEHTPYBATUCH HA OCHOBHIN OjiANbHOCTI KOM-
naHii, He BigBONiKalYNCb Ha iHWI cnpasun. Cyoosuii NpoLLEC NOB’A3aHMI i3 NiaroToB-
KOO LLOKYMEHTIB, BiLTBOPEHHAM MOAiM, MOLYKOM i 3a/Ty4eHHAM CBIKiB, [iSHAHHAM
Towo. Bce ue 3aBaxae npoBamkeHHIo 6isHeCy.

O60B’3KOM ONPEKTOPIB € 3a6e3neHeHHs HaaBHOCTI MExaHi3My ynpaBiHHS crnopa-
MU, @ Y Pasi BUHUKHEHHS KOHONIKTIB — iX MakCMMallbHO oneparmBHe i epexkTnBHE
BPErYMIOBAHHS.

Y pisHnX kpaiHax, cepen HuX i KaHaaa, nepLu HiX peecTparop cyay npusHadnTb aary
CYOOBOMO CyXaHHs, CTOPOHM 3060B’a3aHi 3ycTpiTues, o6, N0 MOXIIMBOCTI, BPery-
JoBarty cnip 4ocynoBo. BiaTak y KaHani Ta iHWmnx KpaiHax Meialia ctana npaktm4Ho
0060B’s13K0BOID. MeHi AoBenocst CBOro Yacy obiimary nocagm cyani, MiXXHapoaHoro
ap6itpa i Megjaropa. A MaB Harogy NePeCBiaYNTICS, L0 3arabHOBIOOMI daKTu Lin-
KOM BigMnoOBIgatoTh AINCHOCTI, a came, Wo Yy Byab-skin kpaiHi noHan, 80% kopnopa-
TUBHMX CMOPIB BPEMNYbOBYIOTECA 6€3 BTPyHaHHsA cyay. LLoao pewtm cnopis, To0 80%
3 HMX BMPILLYIOTLCS «Ha MOpOo3i cyay». A cepen, TYX CNopIB, WO Takn NoTpanasioTb Ha
pO3MIAL, CyaniB, NEBHA KiNlbKICTb BUPILLYETLCA 3a Kiflbka AHIB Y XOAj KOHKYPEHTHOMO
CYLOBOro NPoLEeCy.
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HWHi HAABHWI HOBWIA CTaH KOMEPLLIMHOI OjiAnbHOCTI. KoMnaHia posmsanaeTbCa B iHLWO-
My CBiT/i. BOHa € Ck1agoBOIO YaCTMHOIKO CYCMiNIbCTBa; OTKE, MU HE MOXEMO | Hapgani
iTHOPYBATV MTAHHA MPO 3aCTOCYBAHHA MEXAHI3MIB a/lsTEPHATUBHOIO BPETY/IIOBaH-
HsrcropiB(ABC)akiHCTRYMERTY YRPaBAiHAS) Pasom 3i BcecsiTHIM GOpPYyMOM 3 KOp-
noparmBHOro ynpaesiHHg (BAOKY) Ta iHWWMKW yCTaHOBaMM S Ha[laBaB KOHCY/bTaLlji
KiIbKOM KpaiHam LWOo40 PO3POOKM iXHIX HaLOHaNIbHNX KOAEKCIB KOPNopaTMBHOMO
ynpasniHHg. MeHe 3aBXam LIKaBMB Takuin acrnekT: 3BICHO, MOXHa po3pobuTn rap-
HUI KOOEKC, ane AKLWO BMHMKAE CMip, TO B AESKMX BUMAAKax Ha Te, LWO6 NpMaHaYnTK
[ary CynooBOro ClyxaHHs, MOXe 3Haaootutmncs Giblue AeCaTy pokiB. KOXHIir KpaiHi
noTpibHa yctaHoea 3 ABC ons aoMiHIiCTpyBaHHA Meaiauii Ta apbitpaxy, ska 6 Kopuc-
TyBaJjlaca AOBIPOIO, Mana edeKTVBHE YrNpasiHHA i y pasi BidCyTHOCTI BifnOBIAHOMO
OOroBOpPY MixX CTOPOHamMu MOITa akTMBI3yBaTu NPOLECK, NMOB'A3aHi 3 MEXaHi3Mamm
BPErY/IIOBaHHS Cropy.

AKLLO CTOPOHWM AOrOBOPY HanalToBaHi Ha MexaHismmn ABC sk iIHCTPDYMEHT ynpas/iiH-
Hs1, BOHM MOXYTb YHUKHYTW Haa3BWYaNHMX YCKNaaHEHb KOPNOPaTUBHOIO XapakTepy.
30aTHICTb CTOPIH OnepatmBHO Ta eDEKTUBHO BPENYNbOBYBaTK Crnopu, 36epiratym
NPV LIbOMY FapHi CTOCYHKW, | € 03HaKOI0 E(EKTUBHOIO KOPNOPaTUBHOIO YrpassliHHS.

A BiTato iHiLjiatey BCecBiTHLOro GopyMy 3 KOPMNoparMBHOMO YNpPasiHHA OHOINTK
Lel MPUHLMNOBO HOBW HANPAMOK AiANbHOCTI LLOAO BUKOPUCTaHHA MexaHiaMisa ABC
y rasysi KOpnopaTtnmeBHOro yrnpassiHHA. JJaHe BUOAHHA € BaXIMBUM NEPLUNM KPOKOM
Y LpOMY HamnpsmKy, i 1 38 HETEPNIHHAM YekaTMy Ha PO3POOKY i MOABY HOBOMO IHCTPY-
MEHTapIIO, O PO3KpMBaTME K POJIb MeLiauii y BPeryioBaHHi Cropis y cdepi Kop-
NnopaTnBHOrO YNpaeniHHA, Tak i BUKOPUCTaHHA MeajaLii AK iIHCTPYMEHTY YrpaBIiHHA
3 60Ky Pagun. 3anpoBamkeHHs LbOro MexaHisMy KOHYE HEOOXiOHE, | 1 OyXXe paauni,
Lo PopyM BiZirpaBatMME NPOBIZHY POsb Y LK poBOTi.

67/
Mpodecop MepsiH E. KiHr, cTapLunii iopnanyHnin pagHuik
Komnatis Brait Societe Anonyme, Jltokcembypr
YneH KoHCynsTatMBHOI rpynv 3 NUTaHb NpYBaTHOMO cektopa, BAOKY

[onoea, MobankeHa iHiujaT1ea 3 MUTaHb 3BITHOCTI
[onosa, KomiTeT KiHra 3 nutaHb KOpropaTuBHOIO yrnpaBiHHA
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BCTVII

MNpouecw, 3a OONOMOroi0 SKUX 3MINCHIOETECS YNPaBiHHA KOMMAHIAMU i KOHTPOSb
32 iXHbOIO OibHICTIO, PEryIoI0TbCA NMpasuiamMy i CtaHaapTamu, WO BU3HAYaK0Tb-
CS1 HaLjOHa/IbHYMW CUCTEMAaMK KOPMOPaTUBHOIO YrpasiiHHA KpaiH Ta BHYTPILLHIMYA
HOPMATUBHMMUM NONOXEHHSAMM KOMMaHii. LLi npouecn MatoTb I0NOMOITY KOMMNaHism
YHUKHYTV NPOBEM, NEPEBEPLLNTU CBOIX KOHKYPEHTIB, & TaKOX 3MEHLLWTU BapTiCTb
Kanitasny, NepeKOHaBLUM aKLOHEPIB | BNaCHWKIB 06/iraujin y TOMy, LLIO BOHWU 3MOXYTb
OTpUMaTK CnpaBenMBuMii NPUGYTOK Bif, CBOIX IHBECTULR'. AKLLIO NpaBmia NoKmka-
Hi 3a6€3ne4nTV OOCArHEHHS LUMX LiNER, iIHBECTOPM NOBUHHI NOKNaaATUCS Ha Te, WO
yneHn Pagn? i nocapoBi 0cobu KomnaHii AoTpUMYy-
BaTUMYTbCA LIMX NPaBUII.

BaxxauBicmov npaxmuunoi
pearizayii nOAOXKEHD
Hopmamubro-npaBobux akxmib

BnpomoBx ocTaHHiX pokiB [0Bipa A0 KOPropaLlin
CWUNBbHO MOXMTHYNACA Yepes HU3KY NYHYHMX KOpMo-
patvBHKX ckaHaasiB. Lle, B CBOIO yepry, niakpec-
JIVNO BaXMBICTL BMPOBaLXXEHHs HALiHMX Ta
edEeKTVNBHNX CUCTEM KOPNOPATUBHOMO YNPAaB/iHHS.
AKICTb yrpaBiHHA 3HAYHOIO MIPOIO 3aNEXUTb Bif,
3anpoBaIKEHNX CTRYKTYP i NpaBwi. Bigrakynepin
HiX NPUAMaTK PiLLEHHS NPO 3MJNCHEHHS IHBECTU-
L, iHBeCTopw MnoYasiv Aenani peTtesbHille aHa-
nigyBaTy¥ CUCTEMU KOPMOPAaTUBHOMO YNPaBRiHHS
KpaiH Ta NpakTUKK ynpasiHHA, HasBHI B OKPEMMX

«HasBHicTh HaAeSKHOTO yIIpaB-
AIHHI HEe HAaAQ€ JKOAHUX IIepeBar,
SIKITJO Y Pa3l BUHMKHEHHS CIIOPY Bi
He MaeTe ePeKTUBHOTO MEeXaHI3MY
AASI TIOTO BPETYAIOBAHH:L. SIKIIJO
IlepeAada CIIpasi AO CYAY IoTpebye
AEKIABKOX POKIB, KOHYE BASKAUBO,
1JOO ICHYBAaAM MEeXaHI3MMU MeAlalil,
SIK1 6 YMOSKAMBAIOBAATA BPETYAIO-
BAHHSI CIIOPY BIIPOAOBSK TAKOTO
IIEPIOAY 9aCY, IKUI € IPUNHATHUM

AAST BEAMKOTO Oi3HEeCy»”.

MepBiH KiHr

' AHppint LLinaiidep, Po6epT BiluHw, «0ochimkeHHs KopropaTuBHOO yrpaeniHHs», Journal of Finance, 52 (1997 p.),
c. 737. Ana oTpUMaHHs CTUCNOoi iHdbopMalLii Mpo iHLLI BUCHOBKV AQCTIIXEHHS AMB.: «Be3sanepeyHuii Bunamok ans
KOPNOPaTUBHOIO yrpaeiHHsA», MikHapoaHa GiHaHCoBa koprnopadls, BepeceHb 2005 p. 3 LWnpLLOro Nomsaay MeTa
npasui KOpropaTMBHOro YNpaeiiHHS Monsrae B TOMy, LLOG CpUSITU edEKTUBHILLIOMY BUKOPUCTAHHIO PECYpCiB
Ta MigTPUML] EKOHOMIYHOrO 3pocTaHHs. [ue. Mpeambyny Ao MprHUMMIB KOPMOPATMBHOMO ynpassiHHg OpraHi-
3alLil 3 eKOHOMIHHOIO CriBPOOGITHMLTBA Ta Po3BUTKY (2004 p.). [ocTynHa Ha Be6-cTopiHui: hitp://www.oecd.org/
document/49/0,3343,en_2649 34813 _31530865_1_1_1_1,00.html.

2 Pen1.; TEpMiH «Pana», 1O BUKOPWUCTOBYETLCH B LIbOMY JOKYMEHTI, OXOMIOE PidHi CTPYKTYPHI Moaeni Paay, Lo
MaloTb MicLie B kpaiHax — uneHax OpraHisaLi 3 eKOHOMIYHOro CriBpPOGITHULITBA Ta PO3BUTKY Ta B iHLUMX KpaiHax.
Y TMNOBIl ABOPIBHEBI CUCTEMI, LLIO 3yCTPIYAETLCS B MEBHUX KpaiHax, TEpMiH «Pgaa» 03Ha4ae Harmsgosy pamy
(supervisory board), TOnj siK K/I040BI BUKOHaBHi avpekTopu — [pasniHHs (management board). Y kpaiHax 3 0gHO-
PIBHEBOIO CUCTEMOIO KOPMOPATUBHOIO YNPaBiHHA TepMiH «Pgaa» o3Hayae Paay AMpekTopis.

3 [HcTuTyT AmpekTopiB y MiBaexHin Adpwui, 6loneTteHs, 1-i ksapTan 2007 p.
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IIpaB aKIJIOHEPIB IIOAATAE B TOMY, UM

ICHYIOTH €PEeKTUBHI METOAM OTPU-

IIIKOAY 32 PO3YMHMX BUTpAT 1 63

HAAMIPHMX 3aTPUMOK»’.

KOMMaHigxX. [HBECTOpW aHanigyioTb YHHI npasuia, ePEKTUBHICTb NPOLEenyp peai-
3allii HOPMATWUBHMX aKTiB, & TaKOX MEXaHi3MM BPEryJIlOBaHHS CMOPIB, 3anpOBamXeHi
B KOMMaHisAx*.

YuMm kpalle ynpasiHHA KOMNaHiaM1, TMM MEHLUa MMOBIPHICTb BUHUKHEHHS CMopiB
MiX iXHIMK CniBpoOiTHMKamMn. OfHaK, He BCi Ta HE 3aBXAn AOTPUMYIOTLCS NpaBul,
i KOHONIKTN € HEMUHYYMMUK. EdekTnBHa cucTemMa KOprnopaTrMBHOIO yrnpasiHHA ne-
penbadae, Lo IHBECTOPY MaIOTb BIAMOBIAHY CTPYKTYPY, 40 AKOI MOXYTb 3BEPHYTUCS

B pasi BMHWKHEHHA Cyrnepedkn i Bperyosatu

«...0AVUH 13 BaSKAMBUX BU3HAYAABHUX

BVMHWKNI CNOPW Y CBOEYACHUA Ta €hEKTVBHUN

YMHHMKIB IJOAO CTYTIEHS 3aXUCTY cnocib. Bigrak edekTmBHa cuctema kopnopa-

TUBHOrO YMpassiHHA NOTPpebye HasBHOCTI Ha-
ninHoro cnocoby BperymnoBaHHs cnopis. 3rigHo
3 OECP®, HasaBHICTb €dEKTUBHUX MEXaHI3MIB

MaHHS KOMIIEHCAIJ11 33 3aBAAHY 1M BPEryNIOBaHHSA CrOpiB € BUPILLAIBHOI nepe-

OYMOBOIO €hEKTMBHOI peanisalli nonoXeHb
HOpMAaTMBHKX akTiB. Lli MexaHiamu BKIIIOHaroTh
OCHOBHY CYZIOBY CUCTEMY, CreLianisoBaHi Cyau,
MpyHLMNM KopriopaTvieHoro — PETYNISITOPHI OpraHu, Megjauiio, pilleHHs konerii
ynpasniHHs OECE 2004 ~ apOITpiB Ta apGiTpax (TPeTenchkuii CyA,).

B ineani opranu, Wo 3aiCHIOTb HAmA4, 38 PUHKOM, MOBMHHI OYTI YKOMMAEKTOBAHI
[LOCTaTHbOIO KiNbKiCTIO KBasihikoBaHMX ¢HaxiBLLB i OTPUMYBATU HaNIEXHE diHaHCYBaH-
HS Y PO3MIPI, HEOBXIOHOMY 41 BUKOHaHHS ixHix 3aBaaHb. Cyam MatoTe Oyt cnpo-
MOXHUMW NPOTArOM OOHOIO POKY PO3MAAaTV | BUHOCUTU PilleHHs 328 CyLOBMMMU
cnpasamu. HesanexHi apbiTpaxHi komicii/konerii apbiTpis, WO CKNagaloTbea 3 BU-
3HAHWX EeKCMNepTiB PUHKY, MOBWMHHI BPEry/IbOBYBATU KOHONIKT MiX MIHOPUTAPHUMU

* |[HBECTOPW Ta NOCaAoBi 0CO6M KopriopaLiii € GoKycoM Liei ny6ikauyi, xoua po6oToaasLy 1 iHLLi 3aLikaBneHi rpy-
M MOXYTb TaKOX PO3MAAATUCS SIK 3aLiKaBiEeHi CTOPOHM NPOLECY KOPNOPaTMBHOMO ynpaeniHHaA. OuvB.: Ixenimc
E. Moyct, Ji E. NpectoH, Cubina Cakc, «HoBe BU3HAYEHHA MOHSTTA «Kopriopalis». YnpasaiHHA rpyn BravBy
Ta npoupiTaHHs opranisauil» (Mano Ansro, KanidopHis: Buaaernuteo CreHdopacbkoro yHiBepcmtety, 2002
p.). AmB.: Epik Beprnbo®, CriliH KnecceHc, «[paBo3acTocyBaHHs Ta KOPNOPAaTVBHE ynpasniHHs», World Bank
Research Observer, 123 (2006 p). AvB. Be6-cTOpiHKY: www.gcgf.org .

5 Binnin kopropatvBHmx 3B’AskiB OpraHisaLil 3 ekOHOMIYHOMO CriBPOBITHMLITBA Ta Po3BuTKy (OECP) smiiicHioe po-
60Ty 3 MUTaHb KOPMOPATMBHOIO YNPaBRiHHA Ta BperynioBaHHs cnopis. 3a ii pesynsraramu 6yae CkiaaeHuii nepenik
BapiaHTiB B3aeMOLji Pi3HOMAHITHUX HGOPM BPErYNIOBAHHS CMOPIB | LLSXIB CNPWSAHHS HUMWM epEKTUBHOMY MPaBo-
3acrocyBaHHio. Aus.: J1. bywe, A. Kapn®, «JocnioHvubke 3acinaHHa Wono BPErynioBaHHsA CMopiB, NOB’A3aHuX i3
MUTaHHSMW KOPNOPaTMBHOIO yNpaBsAiHHA», CTokronsM, 6epeaeHs 2006 p., OECP.

8 OECP, «MpuHUmNn KOpropaTvBHOIO yrnpaeniHHA — AHOTaLi A0 TpUHLMMIB KOPrOpaTuBHOIO ynpasniHHa Op-
raHisauil 3 eKOHOMIHHOro CniBPOBITHMLTBA Ta PO3BUTKY — PiBHOMpPaBHe CTaBieHHA OO0 akujoHepis» (Mapux,
OpraHisaujs 38 eKOHOMIYHOro CniBpOGITHALTBA Ta po3BuTKY, 2004 p.). [me. Be6-CTOpIHKY: http://www.0ecd.org/
dataoecd/32/18/31557724.pdf.
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Ta Ma&XOopUTapHUMK akLioHepamu i 3a6eanedyBary NPUNHATTH pilleHb, CaMOpery-
JIOK04YMX 38 CBOIM XapakTeEPOM i OPIEHTOBAHWX Ha PUHOK. Taki apBiTpakHi KOMICii/Ko-
nerii ap6iTpis (ix, O peHi, yxe 3anposamkeHo y bpasunii Ta MopaaHi') noBuHHI 6yt
CNPOMOXHMMM YXB&JIIOBaTM BIAMNOBIAHI PILLEHHS BNPOLOBX TPbOX MICALIB i, BigTak,
3BIIbHATX CyAM Bif 3anBOi POOOTU 3 PO3MSAY KOHDNIKTIB, AKi MOXHa BnaaHaTv 6es-
nocepeaHbOo MK CTOpOHaMu’ .

Mexi npaGosacmocyBanna 6 cydoGomy nopadky

Y 6arartbox kpaiHax, 0CO6amMBO B TWX, LLO PO3BMBAIOTLCH, CYAOBE NMPAaB03acToCyBaH-
Hs 3anMLIaeTbCa cnabkim,. Xoya B mnaHi NiaBuLLeHHS 06i3HAHOCTI Ta NOKpaLLEHHS
npasw i npouenyp KopnopatMBHOrO ynpasiHHS BigbyImcsa 3HayqHi NOSWTMBHI 3py-
LLIEHHS!, MoAanbLUNA NPOrPEC CYTTEBO OOMEXYETHCH YEPES HEHANEXHY peanisaLliio
HOPMATMBHO-MNPaBOBKNX aKTiB Ta HU3bKYy €PEKTMBHICTb NMPMMYCOBOIO NpaBO3acTo-
CyBaHHSA 3a pilEeHHSM cyay. Lii oOMeXeHHs BUHMKaIOTb BHACAAOK HEOOCTaTHbOro
diHaHCyBaHHS, BiACYTHOCTI KBaNIihiKOBAHOMO NEPCOHaNy i HAABHOCTI CUCTEMHOI KO-
pynuji. KOHUEeHTpaLujs B1aCHOCTI HaCTO 3anMLaeTbCs HanbinbLl epekTMBHOIO BiAno-
BioOlo Ha cnabke NpaBo3acTOCYBaHHS NPaBWi KOPNOPAaTUBHOIO YrpaiHHSSE,

[NpoTe HaBgiTb y KpaiHax, e ICHYE BEPXOBEHCTBO NMpasa, Cy4oBi Npoueaypv Ta iHLWi pop-
MW PO3IISAY CNPaBu i BUHECEHHS CyO0BOrO PilleHHs (Oyab-SKMi NPOLEC, BKIOHA0UM
apO6iTpax, B SKOMYy CTOPOHa OTPUMYE PILLEHHS, MPUMYCOBE BYKOHaHHS KO0 MOXe 3a-
6e3nednTn Tinbkin aepxasa) NoTPebyioTb 3Ha4YHMX QIHAHCOBWX Ta HacoBMX BUTPAT. Kpim
TOrO, B AEAKMX KpaiHax, 3 OmMsay Ha 06Csr Cy0BMX ClpaB, Cyadi NPOCTO HECMPOMOXHI
CYMAIHHO MOCTaBUTUCS 4O PO3MA4Y KOXHOI Cnpasu.

[OnoBHE X Nonsrae B TOMy, LLLO AKOCT i AyXy, AKi BUMIMBAIOTb 3i CTAHOAPTIB i MPUHUM-
niB KOPMNOPaTUBHOIO YNPaBiHHA, AANEKO HE 3aBXaM MOXHA AOCHAITH, 3aCTOCOBYIOHM
MeXaHi3M1 Cy0oBOro poarmsagy. B enoxy, Konm KinbkicTs HaLiOHaIbHUX KOOEKCIB KOp-
NopaTMBHOIO YrPae/iHHA MOCTIMHO 3POCTag, BiACTEXYIOHE TIyMAaYeHHs | 0OTPUMAH-
HS1 LIMX KOOEKCIB HEMOXITMBO 3a6€3MNednTy B MeXax TPaaANLiNHNX CYd0BUX CUCTEM.

7 KpicriaH CtpeHrep, «BilHOCWMHM 3 MiHOpWUTapHMM aKLiOHepaMK: MWTaHHs Ta Halikpalla npakmvika», Private Sector
Opinion, 1-Lwue BuA,, MixHapoaHa diHaHcoBa kopriopadls, 2006 p. [vs. Be6-cTopiHKy: http://Awww.gcgf.org .

8 E. Bepmbod, C. KnecceHc — avB. BuLLE.
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Aedari wacmiuae 6Bukopucmannia cucmenm
arvmepHamubrozo 6pezyrtoBanus cnopib

Xoua ynpasniHHA KOHGMIKTaMy MOXe MaTu MO3UTUBHI Pe3ynTaTty | JOMOMOr T/ B3Ha-
YUTU BXKMBI NUTAHHS, LLLO NOTPEDYIOTH BUPILLEHHS!, MOBHOMACLUTAOHI KOHDAIKTY — LI
3aBX[u noraHa HOBWHA A9 KOMMaHii. BOHWM MOXyTb CyTTEBO NOMipLUUTL pesynsTaru A=
SANBHOCTI KOMMAHIT, HaNAKaTy IHBECTORIB, 36iNbWMT 6€3N0BOPOTHI BUTPATX B MPOLEC
BVMPOOHWLITBA, BiABOMIKTM PECYPCH, CAPUHMHUTA SHKEHHS BapTOCTI akujii KOMMaHii,
a 'y Oeskvx BUNaaKax HasiTb mapanisysatu il gisnbHICTb. Bigrak He avBHO, Wwo 6arato
KOPMNOPaTUBHIX CrIOPIB BPENy/bOBYIOTHCA B MO3aCYA0BOMY NOPSOKY?, i LLO KOMNaHii Bce
yacTille BOATLCA A0 MEXaHI3MIB allbTEPHATUBHOMO BperytoBaHHs cnopis (ABC).

Kopnopauii aenani 6inblue BAAIOTLCS A0 PO3POOKM ankTepHATVB TPAAULAHAM Cya0-
B/M MpOLIEeaypam y BiANOBiAb Ha cnabke NpaBO3acTOCyBaHHS (3a6e3neHeHHs MpUMy-
COBOr0 BUKOHAHHS pillieHb), BIACYTHICTb A0BipW 40 CyA0BOi CUCTEMM, BUCOKI (DIHAHCOBI
Ta YacoBi BMTPATM, NOB’A3aHi 3 CydOBMMM NpoLieaypamm, TOYOHOLL Y NMPUMYCOBOMY
3aCTOCYBaHHI HEOOOB I3KOBMX CTaHAAPTIB, a TakoX penyTaujiHi sutparn. Y 1979 poui
HaMBW3HAYHILLIMM 3PYLLEHHAM Y Ljin cdepi cTano 3acHyBaHHs LieHTpy nybnivHmx pecyp-
ciB (LUI'P), Hapasi BimoMoro sk MixXHapOOHWIA IHCTUTYT NONEpEKEHHS | BPEryioBaHHS
KoHOnikTiB. LIMP 06'eaHaB opmckoHcynsTie 500 HanbinbLuvx KopnopaLlin (Mepenik akmnx
LLIOPI4HO Ny6nikyeTbCs XypHanom Fortune) i napTHePIB NPOBIAHNX OpUANYHNX DipM ans
PO3POBKM KOMEPLIIMHO OPIEHTOBaHMX (GOPYMIB i3 BpEryioBaHHSA CNOpIB.

3T1oroyvacy 8 CLLA npubansHo 800 komnaHin, Bkntodaioum Time Warner, UPS, General
Electric, Prudential i Coca-Cola, B3snm Ha cebe 060B’A30K AOCAIMKYBATA MOXIIMBOC-
Ti aNbTepHaTMBHOMO AOCYA0BOIr0 BPENy/OBaHHS CrOPIB LLOPAa3y, KoM Y HUX BUHUKAE
cyrnepeyka 3 KOMMaHieto, fika TakoX HanalToBaHa Ha MexaHiamm ABC,

Y Konym6ii 52 3 97 koMnaHil, Wo yxBanmam BAACHWI KOAEKC KOPMOPATUBHOIO ynpas-
NiHHS, BKIOYMAN A0 HOrO NonoxeHHs Npo ABC. Y umx Kogekcax HardacrTille 3raay-
€TbCA apbiTPaX/TPETENCHKNIA Cy, a TaKOX MMPOBA yroga (Megjauis)'.

9 OKpiM NpoLienyp Cy4oOBOro posmsfly Ta NeperoBopiB, K MexaHiaM BUPILLIEHHS CMOPIB TaKOX YacTo 3rafyeTbes
TpeTil cnocié — camoponomora. [ivB.. Binbam Ypi, XaHHe Bpett, CtedeH lonnbepr, «BperynioBaHHs CynepeYok:
po3pobka CUCTEM SMEHLLIEHHS BUTPAT, MOB'A3aHMX i3 BPEryioBaHHsM KOHOAiKTy» (CaH-dpaHumcko: Jossey-Bas
Publishers, 1988 p.). OAHOCTOPOHHSA camMoLonoMora cnmpaeTbes Ha Biaay. OnHa 3 GOpM OLHOCTOPOHHLOT Ca-
MOJOMOMOMV — KOMM AepXaBa, YacTo Yepes AepXaBHi opraHu, BUcTynae 06BMHyBayeM, Cyaaeio i 3abesnevye
BMKOHAHHS PiLLEHHSI CTOCOBHO NPWBATHOI CTOPOHM.

° Hesupare. ve. Be6-CTOpiHKy: http://www.gcgf.org.

" Padaens lNnepMo bepHan, «Ap6iTpax i Mediauis B cynepeykax, MoB'f3aHuX i3 MUTaHHSMM KOpPropaTMBHOMO
ynpaeniHHsA: gocsin Manarty 3 ap6itpaxy i MMpoBux yrog M. Borota», Mapwx, niotuid 2007 p. MNMpeseHTauis ao-
CTynHa Ha Be6-cTopiHu: http://www.gcgf.org.



Cyom Ta cynni n cami oefani 6inblie yCBiOOMIIOIOTL nepesarn Megjauii. Bonn no-
yasii Nepeaasarm Crnopu 40 LEHTPIB Megjauii, o GYHKLIOHYIOTL Npu cyaax. Y Takmx
KpaiHax, gk Yranpa, bocHiq i [epuerosmHa ta lakncraH, i LeHTpy npocyBatoThs nif-
xoom ABC wogo cnpas, Aki nogaloTbesa Ha po3msag, cyay. Lie oae MoxnmBiCTb MOBHIC-
TI0 260 HaCTKOBO BPENY/IOBATM CyrnepeYky [0 noYarky CyA0BOro PO3risay Cripasu.

Mediayia xondprixmib i cnopib 6 zarysi
xopnopamubrozo ynpabarinna

Y wjn nybnikawil NOSICHIOETLCA, AKMM YMHOM aNIbTEPHATMBM CY40BUM MPOLEOYPaM,
3aCHOBAaHi Ha KOHCEHCYCI (0CO6MBO MeaiaLlis), MOXyTb AOMNOMOITU Y PO3B’A3aHHi
KOPMNOPAaTMBHWX CMOPIB i, 9K HACILOK, CNPUAT NOKPALLEHHIO NPaKTWK1 KOpnopa-
TMBHOIO ynpasAiHHA, NiABULLIEHHIO OOBIPK IHBECTOPIB, 3ab6e3neqeHHI0 6e3nepeps-
HOCTI Ta cTabiNbHOCTI BiBHEC-AIANBHOCTI KOMMNAaHiIi i SMEHLLEHHIO BUTPAT, MOB’A3aHMX
i3 cynepeykamu.

Cnmnpaioynch Ha icHyro4e AOCHIIKEHHS, ua nybnikaujs:
e pO3MIAAae KOHONIKTY B rallysi KOprnoparMBHOroO YnpassliHHS;

®  HaBOAWTL OCHOBHI XapakTepHi 03Hak1 MeaiaLlji i MOSCHIOE, AKUM YAHOM Mei-
auis gonomarae BperynoBatu cnip;

®  QHai3ye YAHHMIKN, WO NepeLLKOLKaoTe eDEKTUBHIN MeaiaLlii; i

e [IDOIMOHYE KOHKPETHI PEKOMEHZALi CTOCOBHO TOrr0, 9K HAMKpPaLLWM YYHOM BU-
KopucTari Megjauiio, Wwo6 BAOCKOHANMTY BNIPOBAMKEHHS MPaKTUKN ePEKTUB-
HOMO KOPMOPATMBHOIO YNPaBJSIiHHS.

JocBig, CTOCOBHO Harikpallloi po3po6ku, 3anpoBaXXeHHS | OLLHKM MEXaHi3MIB ype-
ry/II0BaHHs CropiB, NOB'A3AHNX i3 MUTAHHAMM KOPNOPATMBHOIO YNPaBSIiHHS, i AOCi
HEeBeNVKUI. IcHye Hebarato eMnipUyHMUX aHUX NP0 BUKOPUCTaHHS ansTepHaTuB Cy-
[OBMM NpOoLEeaypam npv BUPILLIEHH! CMOPIB Y rasysi KOPNoOpPaTMBHOIO YNpasJsliHHA Ta
posfib MexaHiaMmiB ABC y nokpalleHHi abo 3abesnedeHHi OieBOCTi NpakTuku Kopno-
PaTVBHOIO YNPaBniHHA. BUCHOBKM i CNOCTEPEXEHHS, BUKIIAOEHI HXYe, CNMPatoThCA
Ha 0OroBOPEHHs Ta Matepiany, NPe3eHTOBaHI Nia 4ac MiXHaAPOAHOrO NpPakTUKyMy
ekcnepTis, nposeaeHoro B atotoMy 2007 p. B Mapuxi BcecsiTHIM GOPYMOM 3 KOp-
NOopaTVBHOro ynpaeniHHs'2. KomeHTapi 3ae6inbuioro 6a3yioTbcs Ha TEOPETUHHOMY
nocnimkeHHi i aocsiai ABC B ranysi KOMEPLNHMX CropiB.

12 MpeseHTaLii Ta MaTepiany NpakTUkyMy MOXHa 3HaiT1 Ha POpyMi B ENEKTPOHHOMY BUMISL).
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Yci ansrepHatMem CyLoBMM NpoLeaypam's, poamsaHyTi B L nyonikawji, nependaqa-
I0Tb 3aUTy4YEHHS HENTPANBHOI TPETHOI CTOPOHW, AIKa HE MOXE BUCIIOBITIOBATN CYIKEH-
HA ab0 yxBa/lloBaTU PILLEHHSA. 3allydeHHs TPETbOI CTOPOHW BigpisHae metoam ABC
Bifl 3BMYANHMX MEPErOBOPIB 3 YPENYMIOBaHHS CMOPY MiX CTOpOHamMm'™. [Ins 3py4HOC-
Ti TEPMIH «MefiaLisa» 6yne BUKOPUCTOBYBATUCH N1 NOCUIIAHHA caMme Ha Taki MeTo-
an. BOHM He BKTIOHAIOTb TPaAMLINHOIrO apbiTpaxy/TOETENCHKOrO Cyay, ane MOXyTb
BKJIO4ATM HEOOOB' A3KOBMIA ™S Ta iHLLI OLLIHOYHI METOAM BPENYNIOBaHHS CMOPIB (Hanpu-
Knag, MiHi-Cyam i pisHi GOPMK OLLHKM CMOpyY, O HelTpanbHa ocoba HamaraeTbes
CMNPOrHo3yBatu, AK cyans, apoitp abo PEryiaTopHU OpraH MOXyTb BUPILLUTK Crip,
SIKLLO CTOPOHM He AjinayTb 3roam)'e. HenTpanbHa CTOPOHa MOXE HaBiTb PEKOMEHY-
BaTW KOHKPETHE pilleHHs .

HesanexHo Big, TpaanuiiHnx Bag, CyooBuX NPOLUEAYP | nepesar megiaui, usa nybnika-
Lig BU3HaE, Lo Byab-aKa NoaiT1ka, LLO 3a0X0HYE aflbTepHaTVBM TPaaULnHOMY Cya0-
BOMY PO3MA4y, NOBUHHA PO3MSAATUCA K KOMMIEMEHTapHa (TO6TO OoaaTkosa) oo
MEXaHi3MiB CyOBOr0 BPEryIOBaHHS, a He AK Taka, L0 3aMiHIOE iX. KpaiHam, Lo po3-
BMBAIOTbCSH, HEOBXIAHO AOKNagaTV NOAaNbLUNX 3yCHIb AN 3MILHEHHSA BEPDXOBEHCTBA
npasa i CyooBOi CUCTEMU.

13 |cHye Gararo GpopM asnbTepHaTVBHOIO BUpILLEHHS Cropis, siki MaloTk Habararo GinbLue HasB. Turnonoris Moxe Ga-
3yBaTNCA Ha Pi3HUL| MiX «MeToaamm 3anobiraHHs cynepedkam», «MeToaamm ynpasiHHA CyrnepeykaMms» Ta «Me-
TOAAMM BPENYJIIOBaHHS Cynepeqok». Jns aeTanbHOro 06roBOPEHHS TUMOSONT Ta GTUCIIONO OMNWCY METOAIB AVB.:
Epik IpiH, «AnkTepHaTVBHE Bpery/ioBaHHs KopnopaTtuBHKX cnopis», Ohio State Journal on Dispute Resolution, 1
(1985-1986 pp.), c. 203.

4 [eHpi BpayH, ApTyp MeppioTT, «[pUHLWNK Ta NpakTuka anbTepHaTUBHOIO BperyslioBaHHs cyrnepedok» (JTOHOOH:
Sweet & Maxwell, 1999 p.), c. 12.

15 [lesiki aBTOpW BBaXaloTb, WO TEPMIH «a/lbTEPHATMBHE BPENY/IOBaHHS Cyrepevok» MOoBWHEH BKIIOYaTu HaBiTb
pO3IIsAA, CripaBy B apbiTpaxHOMY Cydi, BHAGNIOOK AKOro YXBaNOETLCA OCTATOHHE 1 060B’A3KOBE [0 BUKOHAHHS
pieHHs. [nB., Hanpuknag: Jliok P Hotreox, «4u € MiXHapoaHuii koMepLjiHWiA apbiTpax MexaHisamom ABC?»,
Arbitrator and Mediator, 20 (2002 p.), c. 83—-92. CTOCOBHO BUKOPWCTaHHS apbiTpaxy 3 yXBaieHHsIM pilleHb, ki
He € 060B’A3KOBNMW A0 BMKOHAHHS, AvB.; CTiBeH K. BeHHeTT, «Ap6iTpax, pilEHHs IKOro He MaioTb 060B’A3KOBOI
cwnu: BCTym», Dispute Resolution Journal, 22 (2006 p.), c. 61.

'8 MeToL, He npu3HayeHwii ans 6e3nocepenHbOro BPEryNioBaHHA Cynepeyky, ane 3AaTHUiA NpoKNacTv LWisx A0
[OOMOB/IEHOCTI, Nepefbadae Npouenypuy 3i BCTAHOBNEHHST aKTiB, KONM eKCNePT 4 iHLa HelTpanbHa ocoba
BM3HA4ae GakT abo BCTAHOBIOE 3HAYEHHS. PilleHHs Moxe 6yTn pekoMmeHaaLjeln abo 060B'A3KOBMM [0 BU-
KOHaHHs TaK, Ha4e6TO dakT abo 3Ha4eHHs Oyyn y3romkeHi cTopoHaMn. CTOCGOBHO BMKOPUCTaHHS MpoLenypu
BCTaHOB/IEHHs akTiB ouB., Hanpukiag: JoHansa J1i PoyM, «BperynioBaHHa rocnoaapcbkiux Crnopis: BCTaHOB=
nenHsakTiBTa6essuxignicutyawjis; Dispute Resolution Journal, 55 (2000 p.), c. 8.

7 OcobamBa popMa ansTePHATUBHOMO BPENYIOBaHHS CyNnepeyoK; Moxe 3aaBarncsa 6,M3bkoio A0 NpoLeayp Cyno-
BOro posmisgy. [lonsrae B TOMy, LLO CTOPOHW AENeryioTb HEUTPabHI CTOPOHI MOBHOBAXEHHS A1 YXBANEHHS Pi-
LUEHHS Bif iXHBOrO iMeHi. Toi pilLeHHst cTae 060B’S3KOBKM L0 BUKOHAHHS 5K LOMOBJIEHICTb MiXK CTOPOHaMM, ane
He BBaXaeTbCs apOiTpakHUM PilLEHHSAM, LLO Mae 060B'A3K0BY 0puanyHy cuny. Liei MeTon, 4acTo Ha3nBaeTbes
afanTauielo KOHTPaKTy i, 30e6inbLIoro, BUKOPUCTOBYETLCS B yrogax npo npsaMi iHo3emHi iHBecTuuji. ue., Ha-
npviknan: Knayc Metep Beprep, «Iepemsp, i apantauis MXHapOAHWX IHBECTUL{AHMX KOHTPAKTIB: PO/ PO3p06-
HUKIB KOHTpakTy Ta apbiTpie», Vanderbilt Journal of Transnational Law, 36 (2003 p.), c. 1346; A66a Koo, ToMac
B. Beiing, «Mepernan ta aoantauis KOHTPaKTy B MiXHAPOAHMX IHBECTULIIMHMX NPOEKTax — BiOAnoOBiOHI NpaBoBi
NPVHLMNW Ta NpakTuka ranysi», Journal of World Investment, 15 (2000 p.), c. 5.
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1. KOHOAIKTM I CITOPUM B TAAVY3I
KOPITOPATMBHOTIO VITPABATHH

1.1. Konparikmu mixx urenamu Padu

B Mexax Paaun koHGAIKT, 5K NpaBmnio, € HEMUHYYMM — 0CoOMBO AKLLO Pafa ckna-
[AETbCA 3 HE3ANEXHMX, POYMHMX, AOCBIAYEHNX i BIABEPTVX ANPEKTOPIB. Lie He € no-
raHo. PilleHHs Paoy NOBWHHI yXBanioBaTCs B pesynsTari NpoLecy, Mg Yac sKoro
IMPEKTOPY aHaui3yloTb YCIO HasiBHY iHDOpMaLLio | NpOBOAATL «Naki gebarn»'8. MNo-
pyLlyBaHi HUMU MATAHHS BKNOYAIOTb CTPATETio, KOHTPOSIb 3a AisIbHICTIO KOMNaHii,
KOHONIKT iHTEPECIB Ta BUHAropoam, WO BUMIAYYIOTECHA BUKOHABHOMY KEPIBHULTBY
KoMnMaHil. Paga, MiX 4ieHamMmmn Kol HIKOAWM HE BUMHUKAIOTL CNopy abo pPO30iKHOCTI
y nomsagax, Wweuglle 3a Bce € nacuBHoo Paaolo, abo, iHaklie kaxy4yum, noraHoo Pa-
0010, SIKa He BMKOHYE Hi MYHKLII Harnsay, aHi 000B'A13KiB niknyBaHHS. Lle, B CBOI Yep-
Iy, MOXE CIIPUHNHWTM Kpax KOMMaHii, Taknin sk 0o6pe BiooMuiA BUNnagok 6aHKpyTCTBa
kopnopaii WorldCom y CLLA. Ak BU3Ha4eHo KaHLiepcbkim cyaom wrary Jlenasap
y 1985 p.™, Paga, sika He Npuainae HaNexHol yBarn aHasniay nuTaHb i HasiBHOI iHDOP-
MaLliT nepLU, HiX yXBaNUTK PILLIEHHS!, HE BUKOHYE CBOIX @iayLjiapHX 060B’A3KIBZ.

MuTaHHg ynpaBiHHA, CTaHOAPTX | BUMOMM MOXYTb BYTY HEBUYEPMHUM OXEPEOM
N1 BUHUKHEHHS HEMOPO3YMIiHb | KOHOIKTIB. Taki Npuknaam BKoHaloTh:

®  BIOHOCWHN MiX HESANEXHUMWN ONPEKTOPAMU | FOTOBHUM BMKOHABYMM OMPEK-
TOPOM (rOMOBOIO BUKOHABHOIO OpraHy yrnpasiiHHA KOMMaHii);

e MEXY MK Harmsa40oM i yrpassiHHAM;

e noTpebwn uneHiB Pagn B iHpOpmMaLji, HQAaHHS HeJOCTaTHLOro abo 3aHaaTo
BEMKOro o6cary iHbopmaLji BUKOHaBYMM OPraHOM yrnpassliHHS;

e (GanaHc KOPOTKOCTPOKOBMX i AOBrOCTPOKOBWX IHTEPECIB KOMMAHi.

'8 Il)xoH Macteps, AnaH PyrHik, «[liaBULLEHHA ePEKTVBHOCTI Paay: npmBHECEHHS Halikpaloro 3 ABC no po6oTtu
Panu kopnopadujii» (BawmHrtoH, Okpyr Konym6is: AMepukaHceka acoujatlisa ansokaris, 2005 p.).

® CmiT B. BaH lopkom 488 A.2d 858.

2 Pgp; dioyuiapHMii 060B’A30K — Lie HAMBWLLMIA CTyrMiHb NiKyBaHHS, LLO BUMNNMBAE 3 NPEACTaBHULITBA iHTepeciB
BJIACHUKIB aKLjOHEPHOro Kanitany ab0 BHACIAOK BUMOT 3akOHy. DiayLiap NoBUHEH OyTV HO3BUYANHO NOsb-
HWM MO BiZHOLLEHHIO IO 0CO6W, Nepes, KOO BiH Hece didyuiapHuii 060B'a30K (s 0coba — «MpuHLMnan»): digy-
Liap He NOBMHEH CTABWTK BNACHI IHTEPECH BULLE CBOIX OBOB’A3KIB, & TAKOX HE NMOBWHEH OTPUMYBATV BUrOy Bif,
CBOr0 CTaHOBULLA 5K digyLiap, OKpiM BUNaAKiB, KoM NpUHLMNAaN Aa€ Ha Lie CBOIO 3roay.

21



22

KoxeH i3 3a3Ha4eHnx acnekTiB MOXe NMPY3BECTU A0 BUHUKHEHHS CEPIMO3HOI Hampyxe-
HOCTI BCEpeOuHi KomnaHii. BOHO NOCUMIOBATUMETLCA HaOasi, KO B KONEKTUBI ICHYIOTb
nepcoHanbHi cynepedkn?!. 3MiHM y KOPNOPAaTUBHIl CTPYKTYPI BAAaCHOCTI, HE33A0BIbHI
pesynsratm OissbHOCTI KOMMaHii, Komnaa, Cropuy 3 y4acTiO 3aLikasieHx CTOPIH Komna-
Hii — BCE L& MOXE CNpUYMHUTI @60 3aroCTpUTM PO3OIKHOCTI Mix YneHamu Paon. Cnocio
BPENYIIOBaHHST LX PO3OIKHOCTEN dakTUYHO B13HaYaTMMe, Yn 3inae Hesroda B Mexax
Panu HaHiBeLb | cuTyaLlis CTabini3yeTbCs, UM XX HaBMnaky — nepepocTe y KOHMIKT.

CuTyauii, Wo cnpu4YMHSAIoTb KoHnikTN y Paai

e [lepexigHi nepioan, AK-0T nicnsg 3AnTTa abo NOMMHAHHSA KOMMaHii, KOnn Benuka
rpyrna HOBWX AMPEKTOPIB BXOAMTL 0 cknany Paau.

e BigcytHicTb 3rogm wono poni Pagyn abo kKoMmiTeTiB Pagy NopiBHAHO 3 POSTIO BU-
KOHaBYOro oprany ynpasmiHHs.

o [lpr3HaYEHHS HOBOMO rOIOBM BUKOHABYOIO OpraHy YrpaBiHHS, Y SKOro BUHMKA-
I0Tb Mpo6AEMN 3 HanarogXeHHsAM BiAHOCKH i3 Pagoto abo ii okpeMmummn YneHamu.

e Hearopma si 3MiCTOM i MOPAAKOM NPOBEOEHHS 3acinaHb Panu.

e CknagHuin nepion y XUTTeOANLHOCTI KOMMNaHii, NoB’'A3aHni i3 HEBUMOHUM MO-
OaHHAM iHbopmauji npo Hei y 3MI, He3aaoBiNbHUMK pesynbTatamn 6i3Hec-
LOISNbHOCTI, 3HUXEHHSAM BaPTOCTI akLii, MOMUIKAMM ETUYHOIO Xapaktepy abo
HEeHanexXHoIo NOBediHKO NPOBIAHMX MOCAA0BMX OCIO KOMMaHii.

e HOBi LOBrOCTPOKOBI CTpATETI.
e HeHanexHe BUKOHaHHS CBOiX 060B's3KiB YneHamu Pagu.

e HesnoBoneHicTtb Pagy po60TOIO ronoBM BUKOHABYOIrO OpraHy YrpasiiHHS KOM-
naHii a6o po60oToi0 IHLLVX Ti MPOBIAHNX YNPaBAiHLB.

e YneH Pagum ctae Ha 6ik KOPNOpaT1BHMX CRINBHOT, TaKUX SK aKLiOHEPU, TEPUTOPI-
anbHa rpomana abo NpaujBHVKK, i 3aXMLLIAE iXHI IHTEPeCH.

[Jxepeno: [xoH [1. MacTeps, AnaH A. PyaHik, «lioBuLLeHHs ebekTMBHOCTI Pagu: npuBHeceHHs Halikpalloro 3 ABC oo po6otn Pagu»
/ MpaktyHnia nocibHuk ans mepjaropie (BawmHrtoH, Okpyr Konym6isi, AMepukaHcbka acoliaus ansokaris, 2005 p.).

TpaauujiHa ponb rofosu Pagm (To6To, PakT4HO MPOBIOHOrO ANPEKTOpPA B MeXax
Pann), abo ronosu BiANOBIZHOMO KOMITETY Paou nondrae B TOMy, WO6G pearysatu
Ha BUHMKITI PO3BGIXHOCTI, BPEMNYbOBYBATH iX i, O € HAMBaXMBILLKMM, HE OO3BONSTM
iM BUIATK 3a Mexi Pagn. Kopnopauii ayxe He nobnste, Koan iXHi KOHONIKTU cTaloTb
HanOaHHaM rpoManCkbkocTi. KoprnopaTtuBHi Cynepeyky, BUCBIT/IEHI B 3acobax Ma-
COBOI iHDOPMaLi, HEMMHYYE CNPaBATb HErATUBHUIA BNWB HA CMPUAHATTSH KOMMa-
Hii rpoMaachbKIiCTIO. Y AeAKMX BUMaOKax cynepedka — KO Ha Hei He BigpearyBain

21 Ix. Macteps, A. PyaHik — ave. BuLe.



HaNEXHUM YMHOM, ab0 AKLLO OOHWUM 3 Ti y4acHWKIB € ronosa Pagy — Oyne 3aroctpio-
BaTMCA Y Mipy TOrO, K 40 HET fonyvarumeTsca gegaini Oinbe ynenis Pagu. Sk Hacni-
0ok, i BperynioBaHHs noTpebyBaTMe Bce BinbLUMX BUTPAT Yacy i pecypciB, 4O TOro
X, BOH& MOXe NepepocTy y NOBHOMACLUTAOHWA KOHMAIKT, SKUIA 0aneko He 3aBXau
MOXHa yTprMaT B Mexax Pagn. Taki HENPOLYKTVBHI Cynepeykn MOXyTb CyTTEBO Nigj-
pBatu rocnofjapcbky OiNbHICTL KOMMaHii | CIpUYMHUTI 3HaYHI iHaHCOBI BUTPATW.

KoudnikT y Pagni yepe3 BBegeHHs A0 1i cCKylafy HOBUX YIEHIB:
Phoenix Timber Corporation

Y 1985 p. rpyna MiHOpUTapHNX akLoHepIB, Ky 04ONoBaB YneH Paay Marikn [epmaHH,
Hamaranacs BBECTU L0 CKnaay Paay Tpbox HE3aEXHWX AMPEKTOPIB. TomiLLHil ronosa
Pagn, JeHHic Kyk, HaTOMICTb XOTiB 3annwmnTy cknag, Paoy HE3MIHHM. [epMaHH apry-
MEHTYBaB CBOIO MO3ULLIO TUM, LLO HUHILLHA CTPYKTYpa Padn € HenpoayKTUBHOIO, | WO
yepes BUCOKUIA CTyMiHb BHYTPILLHBOT KOHKYPEHLI i 6pakye iHHOBAaLMHOMO | KOMaHAHO-
ro ayxy. Iig 4ac oyxxe HampyXeHoro 3acigaHHs 06masi CTOPOHM HaNnoaAraam Ha TOMy,
LLIO IXHS NO3MLIA FPYHTYETLCA Ha 6a4eHHi KOMMLWLHBOrO FOIOBHOMO BUKOHABYOMO AMPEK-
Topa (ronoBM BUKOHABHOIO OpraHy KommnaHii). Bumorn fepmaHHa 6ynm mpoirHopoBaHi,
i CTpyKTYpa Pagy sannwmnnacs HeaMiHHOK. Paga, siki paHille, npawyoBana HECTabibHO,
i MOKa3HWKM [jAIbHOCTI KOMMaHil HEYXMNBHO 3HXKYBanmncs. Toro poky komMnaHis Phoenix
MPO3BiTyBasia NPo 3HauHi 36UTKM. FK HACIIAOK, YePE3 PiK MICAS BUHUKHEHHSA KOHDITKTY
Jexinbka uneHis Pagy, Bkio4aioym ronosy Paop, 6ynv BUMYLLIEH NiTW Y BiACTABKY.

[xepeno: P. Po6eH, «KopriopatvsHe ynpaeiHHs» / MpakTuiHuii nociGHUK Anist npodecioHanis y raysi BperyioBaHHs crnopis (Ba-
wmHrToH, Okpyr Konym6isti, AMepukaHceka acoujauis aagokaris, 2005 p.).

Moxe cTatnes Tak, Lo Paaa posnanetses Ha ABa npoTUEXHUX Tabopu. Take Biobynocs
B kOMnMaHii Hewlett Packard, konuv BupiLLyBanocst nntaHHs il snutTa 3 komnaieio Compag.
BpeLuTi-pewT 3amtTa Taku Bigbynocs, ane Yepes iHTpurn 6yno BTpadeHo 6araro yacy
i KOLWTiIB. KpiM TOro, cynepeydka HEratmBHO NO3HAYMNACS Ha penyTaLi KoMraHii.

Konn cynepeukn BUCBITMIOITHCA Ha LnasibTax ra3et abo NpusBOAaTh 4O CYO40BUX NO-
30BiB, BOHW CBij4aTb NPO CEPMO3HI NPOpPaxyHKX B yrpasiiHHi, 30Kpema, npo noraHe
yNpaBniHHA KOHMAIKTaMMK, LLO BUHUKAIOTL B Mexax koprnopadiji abo Mix KoMnaHieto
Ta i 3auikaBeHNMN CTOPOHAMM (BKJTIOHAIOYM aKLLOHEPIB, MOCTAYaNbHUKIB, KIIEHTIB,
KpeamTopis abo iHLWi CTOpOHW). BOHM BinoOpaxaloTb HECMPOMOXHICTb BUKOHABHOMO
KepiBHMUTBa ab0 uneHiB Paoy BupilumMTy NPOBAEMHI MUTAHHS | BPEMyOBATN HASBHI
KOHONIKTW. 10308 4O CyLOBWMX IHCTaHLRN, K NPaBMi0, 03Ha4Yae PO3ipBaHHs BigHO-
CVIH, 4aCTO — OCOBUCTUX BIIHOCUH?2,

22 NIne. pocnimxerHs, nposeaeHe TomacoM Belinoom: «<Mepjalisi / AnbTepHaTyBHE BperynioBaHHs CriopiB y rasnysi
BMPOBHWLITBA HAaTH, rady Ta enekrpoeHeprii», CEPMLP (2005 p.).
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Cynepeukm yepes NUTaHHA, NOB’A3aHi 3i 3aMUTTaM:
NPaKTUYHWIM NPUKNag, i3 4OCBiay KoMnaHii Hewlett-Packard

Y 2002 p. y Pagi posnanmnacs cynepedka Yepes NTaHHsa cTparerii OisnbHOCTI KOM-
MaHii, 30kpema LWodo oouinbHoCTi 3amTTs Hewlett-Packard 3 komnanieio Compag.
31TTA nigrpumanu yci Ynenn Paoy 3a sBuHsaTkom Bonrepa X'iofieTra, crHa criB3ac-
HOBHMKa KOMMaHii Hewlett-Packard binna X'tonetra. HesooBai nicns Toro sk Bonrep
X'loNeTT 3a9BMB NpPO CBOIO He3rony, poavHa Jlesiga MNakapaa, iHWoro criB3acHoOB-
HMKa Komnanii Hewlett-Packard, migrpyumana noro nosuuin. Pazom AsoM pogmHam
Hanexano 18% BunyLLEHMX KOMMaHIEo akLLn i3 npaBoM rosiocy. Pelura yunenis Paon
NYYHO MIATPUMaM 3AUTTS | HagaIM OO3BIN HA PO3CUIIKY JINCTIB akLioHepam KoMnaHii,
B AKMX OMCKpeauTyBasiacsa nosuiLid Bontepa X'ionetra i 3a3Havanocs, LWo BiH «My-
3M1KaHT Ta HayKOBELb» i «HIKONM HE MpaLoBaB y KoMMaHii». Bontep X'ionerT, y CBoIo
4yepry, OnpuIDaHVB iHPOPMaLLiO, WO Y pasi 3UTTA FONOBHI BMKOHaBYI AVPEKTOPU
JBOX KOMMMaHili OTPMMaioTb KOMMEHCALLMHWA NMakeT 3arasibHowo BapTicTio $ 115 MiH.
Y BIANOBIAb BUKOHaBYa OMpeKLUid komnaHii Hewlett-Packard 3suHyBatvna Bontepa
X'lonetra y NOLWWPEHHI HeENpaBOyBOi iHpOpMaLLi Woao YMOB MnpaueBnallTyBaHHA
MPOBIOHNX BUKOHABYMX MOCAA0BUNX OCIO KomnaHii. Takox 6yno po3’aCHEHO, L0 TO-
JiLLHIN rONOBHUI BUKOHABYMIA AnMpekTop koMnaHii Hewlett-Packard, Kapni ®iopiHa,
OTpUMae 3Ha4Hy BUHaropomdy avLIe y TOMy pasi, gKLLO 06iiMaTMME Lo MOcaay BNpo-
OOBX TPbOX POKIiB | 320€3Me41Tb 3HAYHE 3POCTaHHA BAPTOCTI aKLii KomMnaHii. KoH-
®nikT Mixx Bontepom X'loneTToM Ta peLuTolo WieHiB Paam kolwTyBaB 060M CTOPOHaM
[OyXe A0POro Yepes 3HayHi BUTpaTu Ha CyaoBi n03oBwu. [icaa anutra Hewlett-Packard
i Compaq BonTepa X'tonetra He nepeobpanu Ao cknany Paan, a iMiox komnaHii 6ys
CYTTEBO 3incoBaHmin Hanagamu 3MI.

/Ixepeno: P. Po6eH, «KopnopaTtusHe ynpasiHHS» / MpakTiH1in NociGHUK Anst npodecioHaniB y rastyai BperynioaHHs criopis (Ba-
LuMHITOH, OKpyr Konym6is, AMepukaHcbka acovjaLlia ageokatis, 2005 p.).

1.2. Cnopu, no6’azani 3 numannanu
xKopnopamubrozo ynpabarinna

Cynepeuku, WO kBanidikyloTbCs K CNOPW B raly3i KOPNOPaTMBHOIO YrpasiHHA (260
cnopw, 6e3nocepeaHbO MOB’A3aHi 3 YNpaBAiHHAM KOMMaHien) 30e6inbLoro BUHN-
KaloTb 3 y4aCTIO aKkUiOHEPIB, YneHiB Paoy Ta NpoBigHNX BUKOHABYMX NOCaA0BUX OCIO
KomMnaHii. Cnopu, OfHIEI0 3i CTOPIH AKUX € NPaLLBHUKN KOMMAHIl (KpIM NPOBIAHMX BUKO-
HaB4MX MOCagoBKX OCiB), 3a3BM4al NignagaloTb Mig KaTeropitd TPY4OBKX CMOpPIB, Xxo4a
BOHW TaKOX MOXYTb BMIMBATWU HA YNPAB/IHHA KOMMNaHIE0, i Pafa noBMHHA NPULINATY
iM HanexHy yeary. Cnopu 3 y4acCTiO 30BHILLHIX 3aLiKaBieHmx CTOPIH (Hanpwknag, Kii-
€HTIB | NOCTa4a/IbHKIKIB), AK MPABUIIO, BUPILLYIOTLCA B MEXAX KOMEPLLIMHMX CNOPIB.



Cnopwu, NoB’A3aHi 3 NUTaHHAMM KOPNOPAaTVBHOIO YNPABSIHHS, CEPE IHLLIOMO, MOXYTb
CTOCYBaTUCS: KOHONIKTIB iIHTEPECIB YNeHiB Paan abo NPOBIAHMX BUKOHABYMX MOCan0-
BMX OCI6 KOMMaHii; 06paHHsA 4YeHiB Paom 1a NpUsHaYEHHA YiIEHIB NpaBiHHA; pO3-
Mipy BUHAropog/npemin, Lo BUNIavytoTeCs YieHam Paau; 3BinibHEHHS yneHis Pagn/
NPOBIZHNX BUKOHAB4Y/X MOCaN0BMX OCIO KOMMaHIi; OLiHKM BapTOCTI akLijin (CTOCOBHO
eMICii HOBMX akui 4m obhirauii, a60 «BUTICHEHHS MIHOPUTAPHWMX aKLLOHEPIB»); yMOB
3anpornoHOBAHOIoO NOMIMHAHHSA; a TakoxX NpuadaHHsA akTyBIB KOMMaHii abo poano-
PAMKEHHA HUMKZ,

B nepioa 3 2001 no 2006 pp. 20% cnopis, BperynboBaHWx MixXHapoOoHOIo TOpro-
BE/IbHOIO Manarolo, Oynm NoB’A3aHi 3 PO36IKHOCTAMM Yy MUTAHHSAX KOPNOPaTUBHOMO
ynpasniHHg. [prknaom Takvx Cnopis BKIIOHAIOTL: OLHKY akL; Crnopu MiX akLjioHe-
pamu; BUHAroOpOAW, WO BUMNAYYyIOTbCs YieHam Paan; cnopw, noB’a3aHi 3 NuTaHH:A-
MW 6aHKPYTCTBa; y4aCTb akLOHEPIB Y NPOLECH YXBAEHHS PILLEHb, 8 TaKOX MUTaHHS
NOMIIMHAHHSA,

$k BUOHO 3 Nepeniky npvknaajs, cknaneHoro OECP, koHUeNLjs «cnopis, MOB’A3aHMX
i3 MATaHHSMKW KOPNOPATUBHOMO YrPaB/iHHS», € HEOAHOPIAHOI i BKloYae 6araro Bu-
[LiB CMOpIB, KOXEH 3 AKX Mae BNacHi AnHamiky i pokyc.

KATEIOPIi CNOPIB, NOB’A3AHUX I3 MUTAHHSAMU KOPMOPATUBHOIO
YMNPABJIIHHA

TpaH3akuii i BnacHi iHTepecu
TpaHsakLii M adininoBaHMMM OCO-
6amun, onepaLii 3 BUKOPUCTaHHAM
BHYTPILLUHbOI KOH®IAEHLINHOI iHDOopMa-
Liji, KOHAIKT iIHTEpECiB YneHiB Panun i
MPOBIOHX BUKOHABYMX MOCaA0BMX OCi6
KOMMaHii.

LLlopiyHa ¢piHaHCOBa 3BITHICTb
Cnopu Mix akujioHepamu i Papoto Ta/
ab0 ayauTopOM Yepes BigMOBY akLio-
HepIB HaOaT 3rogy.

HomiHauis/o6paHHa 0o cknagy
Papgu HOBUX YneHiB
Cnopwu Mix akLLioHepamu 1a

HOMIHALLIMHMM KOMITETOM (KOMITETOM
i3 MWTaHb BUCYHEHHS KaHanaaryp) 1a/
abo Papolo i3 NpmBOay BUCYHEHHS Ta/
ab0 06paHHs YneHiB Paou/npusHayeH-
HS MPOBIAHMX BUKOHABYMX MOCaA0BMX
0cib, a TakoX 3 MPUBOAY KPUTEPIIB 415
BWCYHEHHS1/06PaHHSA/MPN3HAYEHHS.

BuHaropoau/npemii, Wo suniavy-
loTbcA YieHaMm Pagu

Cnopu Mix akLjoHepaMu Ta KOMITETOM
i3 MUTaHb BMHaropog ta/abo Panoto

i3 NpUBOAY PO3Mipy BUHaropopg Ta/
ab0 npeMiasibHUX, Lo BUMIaYyThCS
4yneHam Pagm/npoBigHUM BKOHABYMM

2 NIne. BuLLE. Mepenik cknageHo Ha OCHOBI aHKETW LLIOL,0 BPEry/IoBaHHSA CropiB, MOB'A3aHKX i3 MUTaHHSIMM KOPMo-
paTBHOO yrpasniHHs, OpraHisallis 3 ekOHOMIYHOro crniBpOGITHMLITBA | po3BUTKY, DAF/CA; 03/01/06.

2 J1. Bywe, A. Kapnd, «JocninHuLibke 3acinaHHs LWoao BperyitoBaHHs CropiB, MOB’A3aHMX i3 MUTAHHSAMM KOpriopa-
TUBHOTO ynpasriHHs», OpraHisaLyjs 3 EKOHOMIYHOro criBpobGiTHULITBA | po3BKMTKY, CToKroNbM, 6epeseHs 2006 p.

25



nMocafoBMM 0cobam, a TakoX CTOCOB-
HO KpUTEPIIB 19 BU3HAYEHHA PO3MIpY
BMHAropoL,/npemMiasibHuX.

OujHka aKuin

Cnopw Mix akujoHepamm i Pagoto Ta/abo
ayoMTopamm LLOAO METOLIB OLLHKM aKLyjii
y pasi (a) «BUTICHEHHST MIHOPUTAPHWX
akuioHepiB» (LLO 3a3Buyai BiobyBaeTscs
LLIFXOM BUKYMY akuir a6o 0BMiHy ix Ha
obnirauii) i (6) emicii akuiin/obnirawjin.

Mpoueaypu NOrnMHaHHA

Cnopw Mix akLjioHepamu i Paooto CTo-

COBHO YMOB 3arpornoHOBaHOro nomm-

HaHHS Ta/ab0 OOTPUMaHHS BHYTPILLIHIX

(cTatyT) i/abo 30BHILLHIX (MpaBwaa nic-

TUHTY, 3aKOHOAABCTBO 3 LiHHUX nanepis
TOLLO) Mpaswn.

BumMoru wopno pos3kputTs
iHdopmMauii

Cnopwu Mix akuioHepamn Ta Pagoio
CTOCOBHO ZIOTPUMAHHSA BUMOT LLIOAO
PO3KPUTTS iIHOGOPMALLii HEQiIHaHCOBOTO
XapakTepy.

KopnopaTtnBHuii KOHTPOsb (y pasi
TpaH3aKLiii 3i 3UTTS | NpuaGaHHA)
Cnopw Mix akLjioHepamu i Pagoto 3
nprBOAY 3anPONOHOBAHOIO NPUA6aHHS
3HaYHOI YaCTKM aKkTMBIB KoMnaHii abo
PO3MOPSAIMKEHHS HEIO.

NMpaBa MiHOpUTapPHUX akLiOHepiB
Cnopu MiX MaXXopuUTapHUMU | MiHOpUTap-
HVYMW aKujoHepamn y pasi «BUTICHEHHS Mi-
HOPUTaPHWMX akLjoHepiB» abo 3 NpVBOoAY
BWCYHEHHS/00paHHs YneHiB Paan.

BaHKpyTCTBO/NPU3YNNHEHHS
naarexis

Cnopu Mix akujoHepamu Ta/abo Biac-
Hukamwn obnirauin i Panoto tTa/abo cyno-
BVIMV PO3MOpSaH1KAMU/NiKBIOATOPaMmU
nig, 4ac pecTpykTypraaLli KOMraHii.

Emicis akuiii/o6niraui

Cnopw Mix akLioHepamm/BRacH1Kamm
obnirawir i Paoolio i3 nprsogy posmm-
BaHHS akLiOHEPHOrO KanitaJny.

3BiNbHEHHS OKpeMuXx YneHis Paau/
NPOBiAHNX BUKOHABYNX MOCAA0BUX
oci6

Cnopu MiX akUjoHepamu i YneHamm
Paow/npoBigHMm BUKOHaBYMMIN MO-
canoBuMm ocobamm KoMnaHii 3 NpuBoay
3BifIbHEHHS i3 3aiMaHOI Nocaauy Ha nig-
CTaBi peaynerariB poboTh 3a MUHYNIA
(GiHaHCOBUM pIK.

Henanexxe ynpasniHHs

Cnopwu Mix akLioHepamu i Pagoio yepes
3BMHYBAYEHHS Y HEHAIEXHOMY YrpaB-
NiHHI KOMMaHIel0.

HepoTtpnmaHHs kogekciB kopriopa-
TUBHOIO yNpaBJliHHA

Cnopw Mix akuioHepamn i Pagoto woao
3aCTOCYBaHHS MPUHLMMY «O0TPUMYM-
cs1 abo po3’sacHN»?, sk Le nependa-
YEHO B KOAEKCAX 3 KOPNOPAaTMBHOIO
yrnpasBniHHSA.

Papa TpyaoBOro KoNeKTusy

Cnopw Mix akujoHepamwu/Paaoto i npod-
CMiSIKOIO CTOCOBHO TyMaYeHHs! | 3aCTOCy-
BaHHS 3aKOHHMX MPAaBNPOMCHiKA .

Jxepeno: 1. Bywe, A. Kapnd, «0CnigHMLbKE 3aCiIaHHs 3 yPErynioBaHHs CMOpiB, MOB'A3aHNX i3 MUTAHHAMW KOPNOPATUBHOIO
ynpaseniHHsi» (Ctokronsm: OECP, 6epeseqb 2006 p.). [vs. Be6-CTopiHKy: http://ww.0ecd.org.

He npeTterayo4n Ha BUHEPHY Kacudikawiio, 3anpoBamkeHi HaMm HACTYMHi Karero-

pil (BUXOAAYM 3 OCOOW Ta XapakTeEPMUCTMK NO3nBaYa Ta BiANOBiAa4Ya) MOXyTb CrpPOC-

TUTX NOSASIbLLMIA aHanis.

% Pep; Lei NPpUHLMN O3HaYae, WO KOMMaHis MOBMHHA AOTPUMYBATVCS MOMOXEHb | PEKOMEHIaLl, BUKNaneHnx
Y KOLLEKCi. B Jesikux BunanKax KomnaHis Moxe irHopyBaru okpeMi pekoMeHaLli, NpoTe npw LibOMY BOHa NOBUHHA
06r'pyHTYBATM CBOIO MO3WLLO | HAOATM BigNOBIAHI PO3’ACHEHHS. TPUHLMM «O0TPUMYCA a60 po3'acHW» 3a6e3ne-
4ye KOMMaHisiM GiflbLLy MHy4KICTb Y MPaKTUHHOMY 3aCTOCYBaHHI NMOMOXEHb KOLEKCY KOPNOPATUBHOMO YrpaBiHHS.



e Cnopu M nocagoBMMmM 0Cco06amMm KOMMaAHIT: ayauT, KOHONIKT iHTEPECIB
ab0 NUTaHHS, NOB'A3aHi 3 BUHAropoaamm.

e Cnopu Mix iHBecTopamm (akuioHepamu Ta/a60 BnacHMKaMm o6nira-
Li#): OujHKa BapTOCTI akuji, 3anponOHOBaHe MOMNHAHHS, NPUAOGAHHA aKTUBIB
KoMnaHii a60 po3NopAOXEHHS HAMM.

¢ Cnopwu MiX akujioHepamM i KOMNAaHIEIO: Npaga rofiocy abo BuNnara AvBiaeHLIIB.

Cnopu MiX akuiioHepamMm i KoMnaHielo:
Jepxasa bonrapis npoty koMmnanii E.ON bonrapisa

Y cepegy [letep LimiTpos, MiHICTp ekoHOMik1 Bonrapii, 3asBu1B, WO Oepxasa, sk
BNacHuK 33% akLjin perioHasibHMX eHepropo3noaibynx komnatin (PEK), aki Hapasi e
BJIACHICTIO IHO3EMHWX IHBECTOPIB, HE OTPUMAasIa XO4HMX OAMBIOEHAIB. Ha Moro aymky,
B3aeMogjs MiX YpsAoM | HUHILLIHIMW BlaCHUKaMM KOMMaHi 3anuiiae 6axarti Kpallo-
ro. Mponax cemn PEK 3a6e3ne4ns HaoxomKeHHSA B Cymi 693,2 MH €BpO. KOHTpakT
i3 npopaxy PEK y [opHa Opsixosiua Ta BapHi Himewupkii komnaxii E.ON 6yno nig-
rOTOBAEHO HanpukiHLi 2004 p. 3rigHO 3 MOro NONOXEHHSMU, AepXaBa yTpuMyBana
50% akuin komnanii y 2003 p. 3a ymoBu yknaneHHsa yroom a0 30 kBitHA 2005 p. an-
BigeHam 3a 2004 p. NOBMHHI 6yNM PO3NOAINATUCSA MPOMOPLIMHO YacTkaM BAaCHOC-
Ti AepXaBu Ta iHBecTopa. Yrogy 3 npoaaxy 6yn0 OCTaTO4HO Y3roXKeHO Ha novarky
2005 p. Komnania E.ON BM3Hana Hecrnnary avBioeHmiB, ane 3aaBuna, Wo ii Cripuym-
HWAM 0COBANBOCTI CEPEOBULLA, B YMOBax SKOro dyHkuUioHysanm PEK. 3a cnosamm
komMnaHii E.ON, npoTaroM ocTaHHIX 4BOX POKIB (y mepiod Oymy B ranysi OyaiBHULITBE,
AKNIA 3HAYHO NiOBULLMB MOMUT HA ENEKTPOEHEPTIIO | 3yMOBMB HEOOXIAHICTb BENMKNX
iIHBECTUMLN Y MOLEPHI3aL,it0 MeEPEXI EHepronocTa4aHHs) Li EHEPropo3noaibyi KOM-
naHii 3a3Hann 3Ha4yHUX BUTPAT, MOB'S3aHUX i3 pecTpykTypuaauieio. Komnaris E.ON
3a3Ha4nna, Wwo yesecb Npmbytok PEK HeobxioHO 6yno peiHBeCcTyBaTu, CNpOCTyBaB-
LM 3BMHYBAYEHHS Y ekcrnarpiawyi oxoaiB. ABCTpincbka komnanis EVN — BnacHumk
perioHanbHNX eHEPropo3noaNbyYMX KoMMaHin y MNnosamei Ta Ctapini 3aropi — Takox
3asBua npo Te, Lo 3MyLleHa O6yna NOBHICTIO PeiHBECTyBaT OTPUMaHMI NMpuoyTOK.

Lxepeno: LLloneHHuk, «Bonrapis cnepedaeTbca 3 eHepropo3nomiibHMMi KOMMaHisMmn Yepes Hecnnary AMBILEHIB»,
9 cepnts 2007 p.

e Cnopu MiX KOMnaHi€lo Ta it nocagoBMMM ocobamm: 3a3BM4aii Lj cropu
CTOCYIOTbCS NopyLUeHHs diayLiapHnx 3060B’a3aHb. AKLOHEPW, djtoun Bif, iIMeHi
KOMMaHii, MOXyTb iHiLjlOBaTV Taki cnopu. AK Npasusio, y UyX BUNankax akujoHepu
nodaloTb NPETEHSIIo 40 Paan 3 npnBoay TOro, Lo BOHA NPUIYCTUNAcs HeHanex-
HOI noBepjHkK1 abo nopylwwna npasuna. OCKinbkK akUioHEPW BUCTYNAaIOTb 9K MO~
CcTpaxaasna CTopoHa, LLi CNopW LWe Ha3nBaloTb «NOXIOGHUMW crnopamum».
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[HWi cnocobu knacuaikaLli cnopis y rasysi KoprnoparvBHOIO YNpasiHHA BKIKOYalOTb
PO3Mm1sg Takmx acrnekTi?,

o JlianbHiCTb, iKa € NpeaMeTOoM fNpeTeH3ii: Lo knacudikaujio MoxHa po3mno-
LSinVTY MiX TUMOBMMM NPOLLELyPaMm KOPNoparMBHOIrO YNpPaB/iHHA (HanpuKiaz,
po3kpuTTs GIHAHCOBOI iHPOPMALLi, peanisaLia rnpasa ronocy, OronoWeHHs i
cnJjarta OMBILeRIB) Ta eKCTPa0PANHAPHNUMKM KOPMNOPATUBHUMIN NOLISMU (Hanpu-
Knaf, NOMMHaHHS; 3NUTTa | npuadaHHe; 3Ha4Hi TpaH3akLji 3 adininoBaHUMM CTO-
POHaMW; 3BMHYBAYEHHS Y 310BXWBaHHI KOHDIAESHUINHOIO iIHPOPMaLLED).

Cnopwu 3 NnuTaHb peanisauii npaBa rosocy:
Pobept Mak-EBaH npoTtv KomraHi Goldcorp ta Glamis Gold

KomnaHii Goldcorp Ta Glamis Gold yknanv yroay, BHacniook skoi morna 6 yTBopuTmcs
OOHa 3 HaNBINbLLKX Y CBITi KOMMAHI 3 BMOO0OYTKy 30/10Ta. [icng 3aBepLUEHHS TpaH3ak-
Lji noTou4Hi akuioHepn komnaHii Goldcorp Bonogjnv 6 npubnnaHo 60% i akwii, a no-
TOYHI akLioHepr koMnaHii Glamis ctanu 6 BnacHukamu 40% akuii komnatii Goldcorp.
Mak-EBaH, skomMy Hanexano 1,5% akuin Goldcorp, 6yB HanbifbLIMM aKLIIOHEPOM LIl
KomMnaHii cepen, @isnyHnx ocib. BiH 3BepHyBCSA A0 Cydy 3 BMMOrOI0 3MyCUTU KOMMa-
Hito Goldcorp npoBecT 360pu akLOHEepPIB, Ha AKX NPOrOIOCYBaTU MUTAHHS MPO LLIO
TpaH3akLjlo, i 3aXMCTUTK MOro Npasa, MOCKMNaYMCh Ha Te, O KoMnaHig Goldcorp He
LoTpuMana BUMOT AKTY MPO KOMEPLiAHI opraHiauii npoBiHuji OHTapio.

Y cBoio yepry Goldcorp 3asBuna, Lo OoTpuMana YCix CTaTyTHUX | perynsaTopHUX
30060B’A3aHb, i WO LS TPaH3akLjs LIiJKOM BiANOBioae iHTepecam KoMnaHii — a Bigrak
He NoTpebye CXBaIEHHS 3 BOKY aKLLiOHEPIB.

Komnania Glamis nigrprmana nosuuito Goldcorp, MOTUBYIOUN LIE TUM, LLO aKLLiOHEPW
komnaHii Goldcorp He 3060B’A3aHi i HE NOBUHHI FONOCYBATY MUTAHHA MPO 3a3HaYEHY
TpaH3aKLjlo, OCKINbKM Le CYTTEBO MiABULLMTL PU3KIK | BiPOriAHICTb 3pUBY YrOAM.

BpewTi-pewt, no3oB Mak-EBaHa He 6yNno 3a40BOSIEHO, FOIOBHUM YMHOM 4epes
MOro HECMPOMOXHICTb JOBECTW, LLO peanisauja Ljei TpaH3akLii 3aBaacTb HENONPaB-
Hoi LWkoaw. Papa koMnaHii Goldcorp Baanacs 4o CBOro KOMePLLIMHOMO ry3ay, BiAMO-
BMBLLINCb Bifl CXBAIIEHHS YroaM akLioHepamu i 3aTBepamBLLM peanidawliio TpaH3akLji
Ha BNacHUIM po3cya, SK Lie nepeadadanv BHYTPILLHI MONOXEHHST KOMMaHii.

JIxepesio: «Mak-EBaH npoTi komnaHil Goldcorp Inc.», Buwmit cya, nposiHLii OHTapio (06-CL-6669), 24 xosTHst 2006 p. [vB. Be6-
CTOpiHKy: http://www.canlii.org/en/on/onsc/doc/2006/2006canlii35985/2006canlii35985.html.

28 IlxaHeT Xonmc, «Po6oTa OpraHisalji 3 ekOHOMIYHOMO CriBpOGITHULTBA Ta PO3BUTKY LLOAO BpEryiioBaHHs Crio-
piB, NOB'SA3@HWX i3 MUTAHHSAMM KOPMOPATVMBHOMO YrpaBAiHHA: kareropil crnopie», Mapwx, niotuin 2007 p. Jye. Be6-
CTOopiHKY: www.gcgf.org.



o XapakTtep MOXJIMBOI LUKOAW: HEMOXJIMBICTE OTPUMATU HEOOXIOHI [OKYMEHTU
abo iHPOPMaLLO; HE3AKOHHE NMpMBAACHEHHS ab0 PO3KPaOaHHs akTMBiB KOMMNa-
Hii; HECMIPOMOXHICTb 6paT y4aCTb Y LLOPIYHNX 3araibHKX 360pax akLioHEPIB.

Cnopu MiX akuioHepaMu B KOMMNaHIi, Lo He 3apeecTpoBaHa Ha GipXi
i KOHTPOJIIOETHCH POANHOIO

CMepTb 3aCHOBHMKA KOMMaHii 6yna piBHO3HaYHA BiAKPUTTIO CKPUHBKM Nanoopu. BiH
CTBOPWB KOMIMaHilo CBITOBOIO Knacy, Jligepa puHKy. BoHa Mana npodeciiiHy CTPYKTYpy
yMpaBJiHHS | OOTPUMYBa/IAcs YKIaaeHOoi MiX akLiioHepamum yrogum, Lo BKikoYasa no-
JIOXEHHSI MPO apOiTpax/TpeTencbKmin cya. [1onpun BCi BXUTI 3aX0ay, 3aCHOBHUKY HE
BOAIOCA 3anobirTh BUHUKHEHHIO KOHMAIKTY MiX MOro cnagkoemusamum. [1ga cvHu 3a-
CHOBHMKa HEBOOB3I PO3B’S3a/I CMPABXHIO I0PUONYHY BilHY, Sika TpyBasia NoHad, TPw
pokn. OauH i3 CHHIB ByB «MapHOTPATHVKOM>. BiH MpisB 3006yTK KOHTPO/b 38 iHaH-
camu KoMnaHii, o6 mMaTtu 3Mory BECTM MULLHWIA Cnoci6 XutTs. Jpyrnin CMH BONoajB
3HaYHMMM QIHAHCOBVMW pes3epBamMu, BiMOBJIABCS Bifl, MEPEroBOpPIB i HANONSraB Ha
CyO0BOMY po3msaj cnpasu. [sa 6pati ChiikyBanmcst OQVH 3 OAHMM BUKITIIOYHO YEpe3
CBOIX anBokariB. Pana cknaganacs 3 LLECTU HEBUKOHABUMX (HE3aNIEXHX) OMPEKTOPIB,
AKi JOCUTb YCNILLIHO 3axmLLanit KOMMaHilo Bid, HACNIOKIB KOHMIKTY, afie He 3anuiiann-
€St OCTOPOHb Bif, HOr0. 3acigaHHs Paoy nepetBopuamcsa Ha «tearp GOMOBKMX Aji»,
[e cTparerilo 30e6inbLlworo Bu3Havanm topuctu. Cynosi MeToay BperyioBaHHs Crno-
py BUABUIINCS HEedEKTUBHMMW, OCKINIbKM CyaAi BiaaaBaiv nepesary «CooMOHOBUM
PiLLEeHHAAM», HaMaratucb 36anaHCyBaTu iIHTepeck CTOPIH KOHMAIKTY, 3aMiCTb TOTO,
OO YXBANOBATU PILLEHHA HA KOPUCTb KoMnaHii. OauH i3 6partiB, AK1iA ONUHUBCA Ha
MexXi 6aHKpYyTCTBa, 3rof0oM MillOB Ha 3aroCTPEHHST KOHOAIKTY, MOKNaBLWIUCh Ha Mif-
TPUMKY «6inoro nmuaps»?’, SKuin HaTOMICTb BUSIBUBCH «JTMLIAPEM TEMPSBMW» 3 OMISAY
Ha TiIHbOBI METOOM, OO AKMX BiH BAABABCS. HAK HACMILOK, MEPCMNeKTUBN CYTTEBO MO-
riplumnncs Sk oas 060X akLioOHEPIB, Tak i Ans komMnaHii 3aranoM. CtaBki y KOHOAIKTI
3POCAN, a KOMMaHIto MoYao «IMXOMaHNT» Y Mipy TOrO, K KOHMAIKT NOLWMPUBCA Ha
iHLIMX 3aLlikaBneHKX 0ci6 komnaHii i npmMBepHyYB yBary 3MI.

Jbxepesno: MpaktmyHuil npuknag, HanaHo JleoHapao B'eracom, wieHom Paoy Garatbox KOMMaHii | aMpektopom IHcTutyty Bpasunii
3 MUTaHb KOPMOPATUBHOTO yNpasniHHs, Bpaawvnis, 2007 p.

27 Pep.: «Binvm nnapem» y kKoMepLjiHili cdepi HasvnBaloTb KOMMaHito a6o 0coby, LU0 Mae HaMiP AONOMOTY iHLLIMA
KOMEPLLMHI opraHisaLil B cuTyauii, koam Ta 3HaxoomTeCsa y B&XKOMY DiHAHCOBOMY CTAHOBWLL|, MAE BENNYESHI
6opru nepen kpeamtopamn abo, Ginblie Toro, € 6aHKpyTOM; 260 KoM KoMepLiiHa opraHisaLis € 06’ekTom
Cnpo6y BOPOXOro MOMMHAHHS IHLIOIO KOMMaHIED. Y UbOMy KOHTEKCTi «Binunii ninuuap» BUCTyNae sk APyXHin no-
KyneLp. BignosigHo, «amuap TemMpsien» — Lie KOMNaHisi, Ska i€ 3 HaMipOM BOPOXOrO MOMIMHAHHS.
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e Twun HeoOxigHOro 3aco0y NPaBOBOro 3aXMCTY: BYBEAEHHS OKPEMOTO Ye-
Ha 3i cknagy Paaum; BioMoBa Big, NOCyr 30BHILUHLOIO ayamMtopa; KoMrneHcawis 3a-
BLAHOI LLKOOW ab0 peCTUTYLLA; aHyIlOBaHHA TPaH3aKLLT.

e Twunm 3agiaHMX KOMNaHINi: ciMenHi ¢ipMu; OepxasHi MiaNpUeEMCTBa; 6aHKu;
KOMMaHii, akuji iKMx KOTYI0TbCA Ha Bipxi; MPOCTi TOBAPUCTBA; KOONEPAaTUBN.

BinbLuicTb cynepeyok He Tak NPOCTO BiAHECTV A0 MEBHOI kateropii. Cnip y ranyasi
KOpnopaTMBHOMO yNpaBfiHHA MOXE CTOCYBATUCH NnLIE OQHOro NuTaHHs. O4HWUM i3
NnpuKnaais € cnip is NpMBoay Npasa Ha BiALLKOAYyBaHHA LUKOAW, 3aBOAHOI HEPES MOPY-
LUEeHHs digyLiapHuX 3060B’a3aHb. Chip Y ranysi KopnopaTtMBHOIO YNpaBiiHHS TaKoX
MOXE CTOCYBaTVCH AEKINbKOX B3aEMONMOB'A3aHNX MUTaHb; BUPILLEHHA OIHOMO M-
TaHHS NPU3BOANTb 4O BM3HAYEHHS MPUNHATHOIO BapiaHTy BPEryloBaHHS YCIX iHLLINX
nuTaHb (NoNiLEHTPUYHI cnopw)®. Mpuknagom Takoro cropy Moxe ByTv cynepedka
LLLOAO YMOB 3anpOnoHOBaHOMO MNOMMHaHHS.

% Jlon J1. dynnep, «dopMn Ta 06MEXEHHs NpoLieayp CyaoBOro po3maay», Harvard Law Review, 92 (1978 p.),
c. 353.



2. AKUM YMHOM MEATALITA AOITOMATAEC
BPETYAIOBATW CIIIP?

AK Yy PO3BMHYTX KpaiHax, Tak i B KpaiHax, L0 PO3BMBAIOTLCA, TRAAMLIINHMM CNOCO-
60M PO3B’A3aHHA CyrnepeyoK € CynoBi MpoLeaypu. J1eskoo Mipoio Cya0BWUiA po3misg,
KOPMOPAaT1BHMX CNOPIB | 0COBAMBO KOPMNOPATUBHYIX CMIOPIB MiXXHAPOAHOMO XapakTepy
6yno 3aMiHeHO PO3rMSAOM Cnpasn y MixkHapoaHOMY apbiTpaxHoMy cyaj. [poTe Tpa-
OVLINHMA ap6iTpax TaK 4M iHaKLWEe 3aMLIAETbCA Cya0BMM METOAOM BPEMNYMIOBAHHS
Cropy, SKUiA € AOCUTb OOTXIVBMM 3 OMISAY Ha YACNEHHI Baay CyO0BUX Mpouenyp,
BK/1I04aI04M HaCoBi 1 PiHAHCOBI BUTpaT®,

Xoya mMepjaujs € BiHOCHO HOBMM METOLOM Y MPaKTULj KOpnopaTuBHOIO YrpaBiHHA
i 3aCTOCOBYETLCA NOCUTb OBMEXEHO, BOHA MOXE BUABUTUCA HAA3BUYANHO KOPUC-
HOIO Y 3anobiraHHi cynepedkam i Mormia 6 3actocoByBaTucs Bifbll CUCTEMHO 3 Me-
TOK BPENYMIOBAHHS CMOPIB Y raysi KOprnopatmBHOrO ynpashiHHg. Megjauiio 6yno
YCiLLHO BMNPOBaXXEHO 47151 BPEryNiOBaHHSA KOMEPLAHWX | TPYLOBMX CMOPIB, & TaKoX
CropiB MXHAPOAHOr0 XxapakTepy, Ae CTOPOHAMKM CYNepeyki € IHBECTOPW 3 PiSHNX
kpaiH. Jdenani lwnpLue BNpoBaLXeHHS MexaHi3miB o
mMegiauji 6yno 6 gyxe KOPUCHUM 1S BUPILLEHHS Mejargis moxxe poromort
CMopiB i B raysi KoprnopaTrnBHOro yrpassliHHS. HONEPEAUTH Ta €PEKTUBHO
BPETIyAIOBATM KOH(QAIKTH, IIOB SI3aHI
306inbLLIEHHS KiNIbKOCTI CKaaHMX CNOpIB 3a y4acTio
aKLjoHepIB KOMMaHili, 3apeecTpoBaHnX Ha BipXi,
i HECMPOMOXHICTb CYLOBOI CACTEMM HANEXHWM  VIIPABAIHHS
YMHOM 3PO3YMITK | BperynoBary Taki criopu npu-
3BEM [0 TOrO, WO, HanpuKknag, B Mlopaanii HaLjoHanbHUi KOAEKS KOpropaTuBHOrO
ynpaBAniHHg BM3HaB ABC sK ansTepHaTMBHE NpaBo, KM MOXYTb CKOPUCTaTUCS ak-
LLiOHepW 3 METOIO BPEryNioBaHHs Cnopy i3 Panoio. B kopekci Ak MOXIMBI NpoLemypn
3ragyloTbCsa Megiallisl 1 apbiTpax/TpeTencbkmii cya, ane He BUKIIOHAETbCS | MOXIIN-
BICTb 3aCTOCYBaHHS iHLLNX METOLIB YPery/ioBaHHS crnopiB. Hapasi Komicia 3 LiHHMX
nanepis MopaaHii Bnposazxye NiNOTHUIA MPOEKT, NOKAMKaHUI NepeBipuTU edekTuB-
HicTb MeTomiB ABC®,

3 IMTAHHSIMNM KOPIIOPATUBHOTO

29 1B, BMLLE — BOCHNIIDKEHHS, NpoBeaeHe ToMacoM BennaoMm.

% Epiac TapasHe, «/opaaHcska iHiujatieas, Mapwx, notuii 2007 p. Aue. Be6-cTopiHky: hittp://mwww.gcgf.org.
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3rigHO 3 faHUMM, 3ibpaHMK NiNOTHUM NPOEKTOM IFC i3 MepiaLLii B ranysi KOMepLInHX
cnopiB y BocHii, nnwe 6% cnpas, nogaHunx Ao cydy B nepion 3 2005 p. No BepeceHb
2006 p., 6y/11 NOB’A3aHI 3 MUTaHHAMK KOPNOPATUBHOIO YNPaBSliHHA Ta HEHANEXHWM 33-
XNCTOM NpaB MiIHOPUTaPHKMX akLioHepiB. MNMpoTaromM Toro X nepiogy 220 3 300 yrog, niag-
NMcaHWX B peaysstari Mepialli, Oynv nos’a3aHi 3 akLjoHepamm — GisnyH1Mn ocobamm
ab0 KoprnoparBHUMM iIHBECTOPaMM i MPM3BEM A0 BUBITbHEHHS 4,2 MITH €BPO®'.

2.1. o maxe mediayia?

MegiaLis € HanbinbLu Nnowvpernm metogoM ABC. Hapasi el TepMiH € MixxHapoaHO
BM3HaAHMM. Y AESKMX BMMaaKaXx LI METOAM BU3HAYAIOTBCA HE AK «aNbTEPHATNBHI», a fK
MeToaM «eDEKTUBHOIO BPEry/IlOBaHHS CropiB»°2,

dopmanbHe B13HaYeHHs Megiadii (260 MMPOBOI Yroam) HaBOANTLCS Y CT. 1 TMNoBO-
ro 3akoHy IOHCITPAJT (Kowmicii OOH 3 MixHapogHoro Toprosoro npaea) 3a 2002 p.
LLOAO MIXXKHaPOOHNX KOMEPLNHMX apOiTpaxXHKX NpoLeayp, 3rigHo 3 AKOI0 MeajaLlis —
Lie «MPOLEC..., KON CTOPOHM 3any4aloTb TPETIO 0c0By abo 0Cib ... 3 METO HaaaHHS
HVMUW AONOMOr Y MUPHOMY BPENYITIOBaHHI CMOPIB, LLIO BUHUKAIOTL i3 MPUBOAY KOHTP-
AKTHWX 41 iHLUMX NPaBOBUX BiAHOCKH, aB0 NOB'A3aHi 3 HUMK. MUPOBUIA NOCEPELHNK
HE Ma€e Nnpaea HaB'sI3yBaT CTOPOHAM CNOCO6M BPErYMIOBaHHS CNopy»32.

Y 6inblLU NpakTUYHOMY CEeHCi MeaiaLis — Le MPUMMPEHHS | 3HaXOMKEHHST KOHCTPYK-
TUBHOIO MiAXOAY A0 BPErynioBaHHs Cynepeyku, Skmnii AO3BONSE BUSIBUTU BXUBI AN1A
060X CTOPIH NWTaHHS; Nig, PisHUM KYTOM pO3misgac NnpeaMeT Crnopy,; OO3BOSE BU-
KOpUCTaTK KOHMAIKT K «iIHCTPYMEHT HaB4aHHS» | OCHOBY /151 NOKPALLAHHS BIZHOCWH
MiX CTOpoHamun. Megjaujs 3abesnedye CTOpOHaM MOXMBICTb BiOHOBUTM ab0 iHOA]
pO3noYyaT NEPEroBOPU.

LleHTp edexTmBHoro BperynioBaHHs cnopis (LLIEBC) Bu3aHavae megjaujio aK «rHy4Kui
KOHQIOEHUNHMIA MPOLLEC, Nif, Yac SKOro HerTpasibHa CTOPOHAa akTMBHO Oornomarae
3allikaBneHnM CTOPOHaM OOCAIT 3roau OO0 BperytoBaHHsa KOHMNIKTY abo cyne-
peykK, ane OCTaHHE CNIOBO NPW YXBaNeHHI pilleHH ab0 YMOB Yroau 3 BperyioBaHHs
Crnopy 3anuLLIaeTbCs 3a 3aLiKaBIEHUMM CTOPOHAMM»34,

1 Napa Bywesal, «MpakTuka MegjaLii B KopnopaTysHOMY ynpaeniHHi», Mapux, nioTui 2007 p. JvB. BEG-CTOPIHKY:
http://www.gcgf.org.

32 LLeHTp edeKTUBHOrO BPEryIOBaHHS CriopiB, «<EQEKTVBHE BPEryMioBaHHA KOMEPLYHKX cropis» / MociBHUK Mef,i-
atopa LieHTpy edekT1BHOrO BperynioBaHHs criopis, 4-Te Bua,. (JTongoH: CEDR, 2004 p.).

33 OopiuiiiHnin npoTokon feHeparbHoi acambiei, 57-ma cecis, gonartok Ne 17 (A/57/17), nopatok |.

34 LleHTp edeKTMBHOro BPEry/ioBaHHs CMOpIiB — OMB. BULLE.



BperynioBaHHs cnopy 6e3 BU3HaHHS BiANOBiAaNbHOCTI OAHIEIO 3i CTOPIH:
Pirelli Armstrong Tire Corp. Retiree Medical Benefits npotn Hanover Compressor
Company, etal. (2004 p.)

«[1osvBadi 3BMHYBaTWIM KOMMaHilo Hanover y HeHapnaHHi iHdopmadji Woano nes-
HWX QiHaHCOBKMX acnekTiB. KomnaHxis Hanover Bperyniosana crip, He BU3Haum i He
CMPOCTOBYIOYM CBOEI MPOBUHW. B Mexax yroan 3 BperynioBaHHsA Cropy KOMMaHisd
Hanover norognnacs Ha NeBHi 3MiHM B KOPNOPATUBHOMY YNPAaBAIHHI, BKIIOHa04M Ha-
[aHHs CBOIM iHCTUTYLOHAJIbHUM IHBECTOPaM aBTOMATVYHOrO Npasa BMUCYBATU KaH-
ONOaris y uneHn Pagm».

Ixepesio: HaujoHanbHa acouavis avpekropis, CLLA, 3 cidHs 2005 p. uB. Be6-CTOpiHKY: http://www.nacdonline.org.

MepiaLis — ue rHy4KMiA MexaHi3Mm, KM 03BO/IAE CTOPOHAM KOHTPOMOBATY 5K MPO-
Lec, Tak i pesynsrar cynepedkn. CTOPOHW € «BRaCHMKaMK Cropy» i CaMOCTINHO BU-
pPOoBNSAI0Tb BapiaHT Moro BperynoBaHHA. OavH i3 HaMBaXKMBILLMX aCNEKTIB Medjadii
nonsirae B TOMY; LLIO BU3HAHHS BiAMOBIAAIbHOCTI OAHIEI0 3i CTOPIH HE € 000B'A3KOBUM
019 BPETYSIIOBAHHSA CrOpY.

3asBuyal npouec Megjauii po3noyYvHaAETLCS LLASXOM OBMIHY MMCbMOBUMW MOBIAO-
MIIEHHAMUW. OCKiIbKM MeZiartop He OLHIOE 3MICTy CrOpy, MMCbMOBI MOBIOOMJIEHHS
HaocunalTbCs Y CTUCHIN HOPMI, 3a BUHATKOM BMMALKIB, KOM CTOPOHM BBaXKalOTb 3a
HeobxioHe NoiHdOpMyBaTK OOHAa OfHY MPO CBOIO MO3WLIID. AK NPaBWIO, HACTYMHUNA
KPOK — L& opraHisauis crinbHOro 3acigaHHs/3yctpidi. [icna KopoTKoi npouenypu
BIIKPUTTA MEMiaTtop NPWBATHO 3YCTPIHAETLCA 3 KOXHOIO 3i CTOPIH. Lli 3yCcTpidi MOXyTb
NPOBOONTUCS METOOOM «HOBHMKOBOI AMMnomarii» (To6To NeperoBopiB, MOB’A3aHMX i3
NnonepeMiHHMM BiABiflyBaHHAM TO OOHIEI, TO iHLLIOI CTOPOHM). Mepniarop ctaBuThb Bif-
KpUTI 3anuTaHHs (TOOTO 3anunTaHHs, SKi JonyckaloTb Pi3HOMaHITHI BapiaHTy BiAnoBizai)
CTOCOBHO NOTPED Ta IHTEPECIB y4aCHMKIB. HacTo Menjatopy cTae Bigoma iHhpopmallid,
sIKy OflHa CTOPOHa He XoTina 6 4oBOAMTM OO BigoMa iHWOI. Lis iHpopmaLls 3a3Bunyai
CTOCYETbCS NpiopuTETIB | NpedepeHL;i, Wwo MO 6 4ONOMOMTK BMPOBUTM BapiaHT
BperyfioBaHHsa cnopy. OTpuMasLUX Taky iHpopmauiio, MeajaTop MOXe 3rogoM pos-
etV KOHTYPY ONTUMasIbHOMO BapiaHTy Bpery/ioBaHHs cnopy. Lien sapiaHT Hikonv 6
He craB Ha OyMKY XOOHi 3i CTOPIH nif, Y4ac 3B1YaliHMX NeEPEroBopiB Yepes iXHE (Lifi-
KOM 3p03yMine) HebaxaHHs QinnMTnucs iHdopmaLieto 3 0CcTpaxy, Lo ii MOXe BUKOPUC-
Tatuy CBOIX LifIAX iHLWa CTopoHa. Mefiatop NoCTynoBO NEPEXOONTD Bif, «OiarHOCTUKMN»
CMopy A0 NeperoBopiB. [1eperoBopr MOXyTb NPOBOAUTUCE Y MPUCYTHOCTI 060X CTO-
PiH ab0 LUNAXOM MPUBATHUX 3YCTPIYEN i3 KOXHOIO 3 HUX. i, Yac neperoBopis Medjia-
TOP BiOCTEXYE MPOLEC KOMYHIKaLl | HaMaraeTbCA YCYHYTV MPakTUYHi Ta NMCUXOOTHHI
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nepeLuKoau, Lo 3aBaxaloTb BPEryitoBaHHIO KOHMAIKTY. Ha43B1YanHO BaXIVBUM € TE,
LLIO Mepjarop 3aBXAM 3a/IMLAETbCA HEMTPAIBHUM | YHWUKAE CUTYaLLiR, 3a AKX NOro aji
MOXYTb PO3LLHIOBATUCA AK MPUXUSIbHE CTaBNEHHA 00 OOHIEl 3i CTOPIH 260 CXUITBHICTb
[0 NEeBHOrO BapiaHTy BPENy/IIOBAHHS CrOPY.

XapakTepHi pucu, nepesaru meaiawii

BapTicTb: BapTiCTb Mepiaujii 3Ha4YHO HWXKYE BUTPAT, MOB'A3aHMX i3 CyOOBUMMU
npoleaypamu.

LBMAakicTb: NPOLIEC MOXE pO3nodaTncsa ogpasy Mnicas Toro, Sk CTOPOHM AOCSM O0-
MOBJIEHOCTI MpO MefjaLiiio. 3a3Buyaii Le BiabyBaeTbCsl MPOTArOM OEKINbKOX AHIB.

fkicTb: MenjaTopiB MoxHa o6upaTt BionoBiOHO OO0 iXHIX HaBWMYOK Ta EeKCMnepTHOI
cnevjanisadlii.

Mepen6a4vyBaHICTb: pilLEHHS HE MOXE OyTI HaB's3aHE CTOPOHAM.

KOHTPOnb: CTOPOHM € «BIACHNKaMMU» CNOPY i CAMOCTIMHO BUMPALILOBYIOTb MPUAHATHURA
BapiaHT MOro BPerymioBaHHS.

MHyuKiCTb: CTOPOHU MOXYTb CAMOCTIMHO BMPILLIYBATW, 10 KOO T1My MeLiavi iM Boatncs
i AKy mpoueaypy obparu, BKIoHaoymM HacoBi MeXi Ta MiCLIe MPOBEAEHHSA Mefjallii.
KoHddigeHUiAHICTb: CTOPOHW MOXYTb HaAaBatTh nuLle Ty iHhOopMaLLio, Ky BBaXaloTb
3a NoTpibHe NoBiAOMUTX. 3MICT MeaiaLll Ta iHpopmaLlsl, KO 0OMIHIOITLCA CTOPOHM,
3a3BM4al 3aNnLWAI0TLCA KOHDIAEHUIMHUMM, ane CTOPOHN MOXYTb 32 B32EMHOIO 3rogoto
ONPUNIDAHUTY IHDOPMALLiIO NPO AOCATHYTY JOMOBEHICTb.

O6OMeXxeHui pU3MK: CTOPOHM He 3060B’s3aHi Oy/b-11I0 BPEryioBaTV CYNepeUKy i Ma-
I0Tb MPaBO BAATUCS OO0 iHWOI GOPMM PO3B’A3aHHS KOHDAIKTY, BKOHAoUM pO3rsa crnpa-
BV B CyL,.

Bu3HaHHS BigNoOBiAaNnbHOCTI: LLL00 Bpery/toBati Crip, OaHii 3i CTOpiH HE 060B'A3KOBO
BM3HABATW CBOIO BiANOBIAaNbHICTb.

He mae 060B’A3KOBOrro xapakTepy: xo4a caM NpoLLeC MepjaLlii He Mae 060B’A3KOBOIrO
XapakTepy, peaynsraty Mefjallii MoXyTb 10oro Mati, Ko odbopMIIoITbLCS AK yrona abo
piLLleHHs cyay BiAMNOBIAHO A0 Ljei MMPOBOIT yroam.

JloGpoBiNbHICTb: CTOPOHM HE 3000B’A3aHi BAABAaTNCA A0 MemdiaLii, 3a BUHATKOM BU-
napkie, Konv Lboro Bumarae cyn,. Y 6yab-sKoMy pasi CTOpoHW HE 3060B’s3aHi 6yab-110
[OCArT 3roay nNig Yac mepgjadli.

MepcnexkTUBa: CTOPOHN MOXYTb OTPUMaTK Binbll 06’EKTUBHE, HE3aaHraxoBaHe Ga-
YEHHS CBOIX NMO3WLLIY, MEPLL HiX 3MILIHIIOTb Y CBOIX MOMmMsaax i ChOOPMYIOTh «JTiHil0 GPOHTY»,
LLO 3HAYHO YCKNaOHUTL yperymioBaHHsa cropy. Kpim Toro, 06CTaBuHM, B AKMX OMUHUIINCA
CTOPOHW, MOXYTb 3a3HaTV 3MiH i BILPISHATUCA Bif, TVX, LLLO Mann MicLle Ha MOMEHT BUHWK-
HEHHSA KOHDNIKTY, BiATaK AAI041 MOXJIMBICTE 3POOUTY MPOMIXKHY OLLIHKY.



IcHye Garato cnocoobis, 3a AONMOMOIoI0 AKMX MefjalLLiio MOXHa 3aCTOCOBYBATU 9K fj-
€BUIN Ta eDEKTUBHWNIN MEXAHI3M MONEPEIKEHHs1 aB0 BPENYMOBAHHS CMOPIB, YHMUKaI0UM
npwv LUbOMY NMPoLEeayp CyL0BOro po3miday, AKi NOTPEOYIOTb 3HAYHWX 3arpar Yacy i Ko-
LUTIB T& PYWHYIOTb BIGHOCWHW MiXK CTOPOHaMM. Pi3HOMaHITHI BUOy MeLiaLii BKo4aoTb
[LOCATHEHHSA KOHCEHCYCY, 3HaXOMKEHHSA PaKTiB, OLHKY, MiHI-Cy, TOWO. OCKiNbKu ICHYE
6araro nitepatypy CTOCOBHO LMX PISHMX MiAXo4iB 4O Meaiauii, v Wi nybnikauii He Bu-
CBITIIOBATVMYTHCS IXHi XapakTepHi pucu, nepesaru i sagu. Y Jlonarky A HaBeaeHo pis-
HOMaHITHI Nnpuinommn | meToam ABC, a 'y [logatky B — nocunaHHs Ha PEKOMEHLOBaHY
niTeparypy 3 nuTaHs Meajadji.

2.2. Mediayia ma npoyedypu cydo6ozo po3zzaady:
nopibnarvna xapaxkmepucmuxa

3a BMHATKOM BUMNaOkKiB, KOAM Megjauia nepenbadeHa KOHTPaKTOM abo PilleHHSM
cyay, BOHa € 00OPOBINbHNM MPOLECOM, A0 SKOrO BAAIOTHCS 3 OMIAAY Ha Taki 30BHILLHI
0BMEXYIOHI YNHHIKM, AK Yac, penyTawjs, GiHaHCOBI BUTPATM Ta HEBMEBHEHICTb LWOAO
PilLeHHs, ke Moxe ByTW yXxBanieHe cyoB1MM opraHamu. Lier npusatHuin koonepa-
TUBHWUIA NPOLEC Oa€ CTOPOHaM MOXJIMBICTb BMJIMBATU OOHA HA OOHY TakMM YMHOM,
LWo6 AOiaTy y B3AEMOBUMAHOMY PYCHi i BiTak KOHTPOMOBATK CBOI 30UTKW. 3aMiCTb
TOro, Wo6 BMXOOMTM 3 Cynepeykn 3 PesyNbTaTtoM «O4MH NEPEMOXELL | OANH Nepe-
MOXEHWIN», CTOPOHM 3a J0MNOMOrol0 MefiaLlii HaTOMICTb OTPVIMYIOTb Take PILLEHHS,
3a fIKOro BOHM 061OBI 3a/1MWAal0TbCS Y BUrpaLUi. 3 OrMIsAy Ha BiGHOCHY MHYYKiCTb Mig-
Xony, Megiaujs 4acTto 3abesnedye CTOPOHaM NMPUIAHATHILLI pesynbTaTy, HixX CyA0BWiA
PO3MIAA CrpaBu. IHKONM MOXHa 3HarTM abCcomoTHO HenepenbayyBaHe, TBOPYE
PilleHHs WOoAo BperynioBaHHa criopy. CyaoBWIi po3rsd crnpasu, HaBnaku, 4acTto
NPW3BOANTL 0 BUHUKHEHHA aTMOCdEPU BOPOXHEH, LLIO MOXE 3aLUKOAMTU NOLAAb-
LIMM BIOHOCMHAaM MixX CTOpPOHamMuM abo B3arai 3BeCTv ix HaHiBeLp. Llel puaunk, 6e3
CYMHIBY, CYTTEBO 3MEHLUYETLCS, AKLLO 15 BPETYIIOBaHHA CMOPY BUKOPUCTOBYIOTLCS
MexaHi3aMu mepiadi.

Kpim TOro, rpatoum ponb «asepkana» ans nposigHMX NOCagoBuMX OCIO (BTArHEHMX
B OCOOWCTICHI ab0 KOpPropaTuBHI KOHOAIKTA), B AKOMY ixHi NO3WLT BioOMBAIOTLCS
Ginbl 06'EKTMBHO | HE3aaHraxoBaHoO, MeajaLia MoXe 3abe3ne4nTn LyXKe KOPUCHY
nepeBsipky peansbHOCTI. BigTak MeajaLia f8nse co60I0 OiEBWIA IHCTPYMEHT YNpaBaiHHS
pusukamu. Lle osHavae, Wo meaiauisa Moxe He nunie 6yt MexaHisMOM J0CArHeH-
HA B3AEMOBWIOHOMO Pe3yssTary, ane 1 AonoMarary CTOpOHaM YCBiZOMUTU HaripLUi
PW3KWKM | BTPATK (41 TO B NnaHi GiHaHCOBMX BMTPAT, 4 3iNCOBaHOI penyTtawii), Ha sKi
BOHW MOXYTb HApaxartncy 4epes HeCNPOMOXHICTb YPEryioBaTy KOHQIKT.

35



36

LLle OAMH YMHHKIK, AKMM HaCTO JIErKOBaXaTb, NOArae B TOMY, WO Y 6inbLLOCTI BUNaa-
KiB HA MOMEHT 3aCTOCYBaHHs Megjauji 06CTaBuHW, B SKnx nepebyBatoTb CTOPOHM,
MOPIBHAHO 3 TUMMW, LLO NMPEBANOBA/IN MPU BUHWUKHEHHI KOHSTIKTY, 3MIHIOIOTLCA. Bia-
Tak Mediauis 4ae MOXIIMBICTb 34INCHUTA MPOMIXKHY NMEePEOLHKY, LLO 3a iHLWNX YMOB
(TOBTO NicnsA noyarky BOPOXMX Aiit) 6yno 6 BaxXko 3p06utu.

Mepiauia cnopiB y ranysi KopnopaTMBHOro ynpasniHHA:
Bparv Naten npotv komnaxii United Assurance Company Ltd

Cyanosa cnipasa N2 5 Big 2005 p. (KomepuinHuii cya, YraHaa)

JBa asificbkux akuioHepw, 6patu lNarten, noganv No30B MiIHOPUTAPHMX aKLiOHEPIB
NPOTW OOHIEl 3 HANBINbLUMX NMPUBATHMUX CTPAXOBMX KOMMaHi YraHan. BoHn creep-
KyBanu, Wo HanexHi iM 40% akuirn United Assurance Company 6yno He3akOHHO
«PO3MUTO» Mif, HaC PECTPYKTypU3aL|i i npogaxy KoMMnaHil 6e3 HaoaHHA NoONepeaHb0-
ro NoBigoMneHHs. MNocanosi ocobu United Assurance 3BEpPHYNMCS A0 Cyay 3 KJIOMo-
TaHHSM BIOXWAUTM MO30B, OCKIIbKM BiH 623yBaBCHA Ha HEMPAaBOMBUX 3BMHYBAYEHHSIX
i HE MiCTWB HaNIEXXHOIO OOIPYHTYBAHHSA MO30BHOI 3a5BU.

3a 3ropoto 060x cTopiH cyansa KomepuinHoro cyay xedpi Kipiabsanep yxsaims pi-
LUEHHS PO3MISIHYTY Chip LLsixoM MeajaLli. «O61aBi CTOPOHW MOBUHHI CICTW 3a CTin nepe-
roBopIB 5K Bi3HEC-NapPTHEPW | YKNACTM MMPOBY YrOAY, OCKiNbK/ BPELLTI-PELLT Cynepeqka
MOXE CMPUHNHUTI NiKBiAALLjio KOMraHii, i XXoaHa 3i CTOPIH HE BUMpae».

Y LpOMyY BUNaOKy Medialisa BUABUIACA YCMILLHOIO | 3aBEPLUNIACH YXBJIEHHSM MUPO-
BOI yrogy, 3a gKOI0 CTpaxoBa KOMMaHis BMKYyMmia YacTky 000X akLioHepIB, i cynep-
eqKy 6yno BperynboBaHo. [010BHMI BUKOHaBR4MIN ampekTop United Assurance 3asBuB:
«Mwu pagj, Wo KOHOAIKT Oyn0 BUYEPNaHO LISXOM NEPErOBOPIB. A BipiO B Te, LLO 6patu
MNaten 3anumiuatk KoMNaHito, 61arocnoBAAIYM HAC...».

[xepeno: [l. KipiaGeaiiep, «MegjaLis cnopis y rajysi KOpNopaTMBHOIO YMPaBJIiHHS B LIEHTPAX MeAiaLLi Mpy CyA0BuMX iHCTaHLsX: npak-
TU4HWIA Npuknag, 3 ocsigy Yranauw», Mapwx, 12 niotoro 2007 p. Ave. Be6-cTopiHky: http://www.gcgf.org .

Xoya cnopu MOXyTb Mat BUMSO, KOHPAIKTIB i3 NpuBoay npas i 3060B’A3aHb, Biflb-
LWICTb i3 HYX, BUKJTIOYAIOHM CMOPW B rasly3i KOProparmBHOMO YNpassliHHS, MaloTb Npu-
HaMHI TOU BUMIpW: NPaBOBUI, KOMEPLINHWUIA Ta eMOLUNHWIA. LI BUMipU MOXYTb He
6yT/ OOHAKOBO BaX/IMBMMM IS CTOPIH; IXHS BiOHOCHA BaXMBICTb MOXE BapiloBa-
TWCA Big, OOHOrO CNopy Ao iHLWOro. A iHTepech | 6i3Hec-noTpebu MoXyTb 6yTH rono-
BHMM PYLLIMHUMUW YMHHUKAMMU, LLIO NMPUXOBAaHi 3a NpaBoBOIO MO3MULIEID.



BaxnmBoto prcoio Megiauji € Te, L0 BOHa Aae MOXIIMBICTb PO3IIAHYTU YCi BUMIPW CMo-
py. HaromicTtb cynosi npoueaypv nepeadadaloTs PO3MsL, AVLLE NPaBOBOi CTOPOHM Cy-
nepeykn. BpaxoByiouun LMPLLIWK NOMIAA, Ha Crip, PILLEHHS, YXBaNeHe LWNSXOM MeaiaLlji,
3 6INbLLOIO BIPOTiAHICTIO CIPUIAMATMETLCA YCiMa CTOPOHAaMM SIK CNPaBenIMBE PilleH-
HA. LLLoO nosAcHUTM NpyHLUMN Aji Meajauii, NpakTuky 4aCTo HAaBOAATb TakWii MpUKIIaL,.

JBOE fjiTern cBapAaTbCs 4epes OCTaHHIN noMapaHy y KOWMKy. KOXeH i3 Hux CTBep-
IXYeE, WO Mae npaBo 3abparti noMapaHd, OCKinbKK B3siB MOro neplumm. Cutyauis
Mae BUMSL NUTaHHA npasa. MpaBuno Kaxe: «Tou, XTO nepLuvm 3aB0s104I8 YMOCH,
Mae npaBo 3abpatu Lie». HeMOXIMBO ckasaTu, XTO 3 ABOX AiTnaxiB NepeMOXe, SKLLO
Lelt BUNagok posmsaaaTMMeTses y cyai. Pesynstar poarnsny B6a4acTtbCst HENEBHUM
i 3aN1eXUThb Bif, TOrO, AK CyLAA CrpuAMaTMMe Lokasn. XTO MOXE LOBECTU, WO camMe
BiH NpaBui y Ui cutyauii? OamH 3i cnocobis BperyntoBaTh cynepedky — Le nepero-
BOPMW, LLIO 6a3yloTbCs Ha No3uLji CTOPIH. B pesynbrati Takmx NeperoBopis nomMapaHy
NPOCTO PO3PiXKYTb HaBMi. Take PiLLeHHS 30AETbCS CnpaBelSIMBMM, OCKINbK 0OUaBI
CTOPOHW HE BMEBHEHI, LLO 3MOXYTb JOBECTU dakT NpiOpUTETHOCTI NpaBa Ha rnoma-
paHy. IHWKMI Cnocib BperynioBaTn Cynepedky — Baoarmcsa 4o Megiadii. Megiatop ma-
TUME MOXJINBICTb BU3HAYUTW IHTEDECH, MPVIXOBAHI 32 NPABOBOIO MOSULLEID CTOPIH,
i CNPUSITV NPOBELEHHIO NEePEeroBOPIB, NPOAMKTOBaHWX CaMe iHTepecamMm CTOPIH. i,
yac MeperoBOpiB MOXe BUSIBUTUCH, IO OAHA AMTMHA XO4e nomapaHy, wob 3’icTm
Moro, a iHwa — wo6 3pobutn mxem. KoxHa 3i CTOPIiH MOXe NMOBHICTIO 3a00BO/IbHUTK
CBOI iHTEPECH, SKLLO OAHA OTPUMAE M’SKyLLI MOMapaHyy, a iHila — LWKipKy®.

MegjaLia MOXe 3aCTOCOBYBATUCS 415 AOCATHEHHSA 6aXaHOr0 CTYNEHIO BIOKPUTOCTI i
BifTak Mae 6inbLUMA NOTeHUan AN BUSBAEHHS NPUXOBAHMX LHHOCTEN Mif Yac Cno-
piB, MOB'A3aHMX i3 LUMPOKNUM CMEKTPOM MUTaHb. TaKMM YMHOM BPENY/IOBAHHSA CMOPY B
CyIOBOMY MOPSAKY, SKe NpOnyckae NEBHI MUTaHHSA, MOXE MaTV NprMcMak BTPaYeHoi
BaPTOCTI 4151 CTOPIH.

BBaxaeThbCs, L0 pO3raa, cnpasy B CyA0BOMY NOPSAAKY € OBOSKMM 38 CBOEIO MPUPO-
0010, OCKINbKM PilLIEHHA Cyay YXBAMOKTLCH MOBHICTIO HA KOPUCTE OOHIET 3i CTOPIH.

Cynosi npouenypu € ocobnMBO HeaaekBaTHMMK Ans CropiB, LLO BKOYalOTb LWUMPO-
Kuin cnekTp nutaHb. CKNaaHiCTb PO3B’'ASAHHS Takmx CyNepeYHoK Nnonsrae B TOMy, o6
3HaNTV OMTUMasIbHE PilleHHs, ske Aano 6 CTopoHaM MOXIMBICTb MiTW Ha MOCTYNKM
i JOCArTM KOMNPOMICY.(CTOPOHI,SKIIBIHOCATE CIOP 3 IIMPOKOrOICEKTPY MTAHE Ha
pPO3MISA, y CyooBOMY MOPSAKY, MOXYTb Y pesynbrari oTpumMary pileHHs 50/50. Mpote

¥ [MoHATT «Cynepeyka 4epes noMapaHy» LLIMPOKO BUKOPUCTOBYETLCS B NiTEPaTypi 3 NUTaHb NPOBEAEHHS Nepero-
BopiB. Lleit TepMiH noxoauTs 3 po6otv Mapi Mapkep Ponnet «KoHCTPYKTUBHI KoHiKTV», HanmcaHoiy 1940 p.

37


Ірина Федорич


38

TETiB Ta NpedepeHLLN, HE OCTEPIraYMChb, WO LIKO
iHpopMaLio Byae BUKOPUCTAHO NPOTA HMXS,

% [ne.: loBapp Paiid, «AHania neperosopis» (KemGpimx: Belknap Press, 2002 p.), ¢. 195-268.

%7 BinbrenibM O6epr, «Cyam Ta BperynoBaHHs KoHdikTiB», Journal of Confiict Resolution, 40 (1973 p.), c. 40.

38 lne.: MensiH A. Ali3eHGepr, «Y3rogkeHHs LsXOM MPOBEAEHHA MeperoBopiB. Bpery/ioBaHHS cynepeYok Ta
CTBOPEHHS NpaBui», Harvard Law Review, 89 (1976 p.), c. 637.

Meaiamis KOHQAIKTIB 1 CIIOPIB Y TaAy31 KOPIOPATUBHOTO YIIPABAIHHS


Ірина Федорич

Ірина Федорич

Ірина Федорич


Mo-TpeTe, Nnpm cyaoBomy po3rnaai BUGip caHkwWiii/BiawkoayBaHHs 3a No-
pylleHHs npaBusn € o6mexeHumM. OCHOBHOIO CaHKLEIO € MpOoLLIoBa KOMMEHCa-
List, AKLLO KOHKPETHE BMKOHAaHHS 0BiLSHOK | 3060B’A3aHb HE BOAYAETLCH MOXIIMBUM.
Y pasi Megiauii cnekTp BapiaHTiB BiAlLKOQYyBaHHA OOMEXYETHCS IMLLE MiDKYBaHHAMM
NPaKkTUYHOrO XapakTepy i YSBOIO CTOPIH. IHOAi MPOCTOro BMBAYEHHS [OCTATHBLO, LO6
BperynoBaru crip®e.

Lli Tpn ocHOBHI NpoueaypHi BIAMIHHOCTI MiX CynoBvMU npouenypamu i ABC AemMoH-
CTPYIOTb NepeBark MegjaLlii MopiBHSAHO 3 CyAOBMMW Npouedypamu y 6aratbox npa-
BOBMX CUTYyaLLsIX.

Ane HaBiTb BifibLL BaXJIMBMMM, HiX NPOLIEAYPHI aCNeKTn, — rON0BHUMU NPUHMHAMM,
LLIO CMOHYKaIOTb MiANPUeEMCTBA A0 Megiauji, € 4acoBi Ta PiHaHCOBI OOMeXeHHSs. HacoBi
3aTPUMKM i BUTPATK, MOB’S3aHi 3 CYLOBMMU NpOoLLenypamMu, AOCAMTN TakmMx NPOonopLL|
(MpWHaMMHI B OesKMX KpaiHax), 3a kX BUHMKAIOTb CYMHIBW, Y1 AiACHO CyOOBi iHCTaH-
Lji 30aTHi 3a6€3ne4nTV NPaBoBUIA 3aXMCT iIHBECTOPIB*. JaHi, HaBeeHi B JOCHIIXKEHHI
CsitoBoro 6axky «BegeHHs 6isHecy 2006. 3abe3nedeHHst BUKOHaHHS KOHTPaKTIB», €
NoKasoBMMM LLOAO HaCOBYIX i MarepiasibHO-MIHaHCOBMX BUTPAT, NMOB’A3aHMX i3 BPETY-
TIOBAHHSAM ENEMEHTaPHMX CMOPIB 3i CTArHEHHS 6OPriB y CyAOBMX iHCTaHLAX*!.

YacoBi Ta maTepianbHO-(}iHaHCOBI BUTPaTM Ha BperysioBaHHA eJieMeH-
TapHUX CMOPIB 3i CTArHeHHA 3a60pProeaHOCTI B CyA,0BOMY NOPSAKY

CxioHa Asis, TxookeaHChKWIn perioH 477,3 52,7
€Bpona, LleHTpanbHa Asis 408,8 15

JlatnHceka AMepuika, Kaprbebkuii perioH 641,9 23,4
Bnunabkuin Cxin, MiBHivHa Adpuka 606,1 17,7
OECP 351,2 11,2
MNiBaeHHa A3is 968,9 26,4
Kpaitn Adpukn Ha niBaeHb Big, Caxapm 581,1 42,2

[Jxepeno: «BeneHHs 6isHecy. 3a6e3neyeHHs BUKOHaHHSA KOHTpakTiB», CeiToBMiA 6aHK, 2006 p.

% [lvB.: Paccenn KopoGkiH, Kpic [ytpi «[cuxonoriyxi 6ap’epy nif Yac YynoBOro BperysioBaHHs Criopis: ekcriepu-
MeHTanbHWiA nioxin», Michigan Law Review, 93 (1994 p.), c. 107-142i gani. ye. Takox: CtedeH b. [onabepr, Epik
L. Tpin, dpark E. A. CaHoep, «Ckasatu Bnbadte», Negotiation Journal, 3 (1987 p.), c. 221.

40 CimeoH O’aHkoB, Padaenb Jla Mopta, dnopeHujo Jlones ae CinaHec, AHapiii LLnsiidep, «Cyou: npoekT Lex
Mundi» (kBiTeHb 2002 p.). Po6o4mii HokyMeHT HavjoHanbHOro 610po eKOHOMIYHMX aocnimkeHb Ne W8890. Adve.
Be6-CTopiHKy: http://ssr.com/abstract=307127.

41 lne. BeB-cTOPiHKY: hitp://Mmww.doingbusiness.org/ExploreTopics/EnforcingContracts.
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JIOr4HO NpUNYCTUTK, WO YaCoBi Ta GiHAHCOBI BUTPATX 3POCTal0Th Y Mipy 3pOCTaHHA
CKNaOHOCTI Cropy, i WO Megjauis Moxe notpebyBaTti 3HaYHO MEHLLE Yacy i KOLUTIB,
HIX BpEerynioBaHHs cnopy B cyni*?. MiHaHCOBI BUTPaTK ByAb-aKOro MexaHiaMy Bpery-
JIOBaHHS CMOPIB FOIOBHUM YHOM 3aexars Big HEOOXIOHOCTI OTPUMAaHHS | nepeaadi
iHopMAaLT iHLLI CTOPOHI Ta TPETIN HENTPaBbHI OCOO6I: cynl, apbiTpy 4n Menjiatopy.
MeToam mepmjaLii, OCKinbK BOHX MiHIMI3ylOTb MOTPEBY CTOPIH iHDOPMYBaTU TRETIO
HelTpaibHy 0CO6Y MPO CYTTEBI NUTAHHA, MalOTb HAMGINbLLY NepeBary y BapToCTi No-
PIBHSIHO 3 MpoLedypamm Cya0BOro po3msay. Biarak megiauis BiporigHo 6yae Hai-
OilbLL ePEKTUBHOIO, KOMW IHOOPMALLINHA aCUMETPIA MiXX CTOPOHAMW € MiHIMaIbHOIO.
Mpuvknamom Cnopy MiX KOMMAaHIgMN, SKWIA € MOKa30BUM B LibOMY MJiaHi, MOXHa BBa-
Xaru cynoBui mpouec Mix Texaco 1a Pennzoil y cepenumni 1980-x pp.

TpuBanicTb Ta BapTiCTb CNOPIB:
KomnaHisi Pennzoil npoty koMmnaHii Texaco

Y 1985 p. npucsxHi cyay LwTarty Texac HecnofiBaHO 3060B’a3aM KOMMaHilo Texaco
cnnatuti 11,12 mapa oon. komnawii Pennzoil 3a CXMnsiHHG A0 MOPYLLIEHHS KOHTPAKTY.
MNpoueaypHa TaraHnHa TprBana 6,IM3bKO TPbOX POKIB, MPOTArOM AKX CTOPOHM BOA-
Ba/IMCA [0 NPOLEOYPHUX Ojd Ta npotuajn. JOCniokKeHHs 3MiH PUHKOBOI BapTOCTI
(LiHM akui) 060X CTOPIH 3a Lier nepiod 4acy BUSBUAO, LLO PUHKOBA BapPTICTb KOMMaHii
Texaco 3meHwmnaca. PruHkoBa BapTiCTb koMnaHii Pennzoil 3pocna, ane He HacTiNb-
ku, Wo6 nepekputi BTpaTtK Texaco. CtaHoM Ha nuctonag 1987 p. o6uagi komnaHi
BTpatvnu Binblue 30% CBOEI CMiNbHOI BAPTOCTI MOPIBHAHO 3 iX BAPTICTIO 40 MOMEH-
Ty noyatky cropy. 11 rpyaHa 1987 p. CTOPOHU pO3MISIHYAN MOXIUBICTb 3MIACHEH-
HS mnatexy B posMipi 3 MApa AonapiB as BPENyNlOBaHHA Cropy. BapTicTb komnaHii
Texaco 3pocna Ha 898,3 miH fon.; BapTicTb koMnaHii Pennzoil 3pocna Ha 264 MiH
00n. YperynoBaHHa BpeLLTi-peLT Bindynocs y kBiTHi 1988 p. Buaaetscs, Wo 4Yepes
PY3VK MePCOHaIbHOI BIANOBIAAILHOCTI KEPIBHULTBO KOMMaHIl Texaco He NMoromxyBa-
JIOCA Ha BPETY/IOBAHHSA, OCKifIbkM B Texaco e 3aNnLLaBCs HEBENNKMI LIaHC BUrpa-
1. Jlvwe nicns 3BifbHEHHS KePiBHWKIB Texaco KOHPIKT 6yNo BMYepnaHo.

Jxepeno: Pobept X. MHykiH, PoGepT B. BincoH, «C1MnosiyM Lioao 3akoHy EKOHOMIKM 3 BEAEHHSA TOPTy: paLliOHaNbHWA TOPT Ta PUH-
KOBa epeKTUBHICTb: AOCArHyTa yroda y cnopi Pennzoil npotu Texaco», Virginia Law Review,75 (1989 p.), c. 295; esin Katep, JlIoypeHc
Cammepc, «BapTicTb po3B’'a3aHHs KOHGIIKTY Ta CKPyTHE (hiHAHCOBE CTAHOBMLLIE: 10Ka3M 3 NpoLEecy Texaco — Pennzoil», Rand Journal
of Economics, 19 (1988 p.), c. 157.

42Xoya Lie He CTOCYETbCS CYnepeyqok Yy rasyai KOpriopaTMBHOMO YrpassiHHA, AMB. AaHi Npo ¢iHaHCoBi Ta YacoBi
BUTPATU Ha BPENyNIOBaHHS MXXHAPOOHMX rOCNOOAPCLKMX CropiB, HaBedeHi y agonoeiai EviniH Keponn ta Kapna
Makki «MixHapoaHa meaiauis. MucteuTtso Ainosoi aunnomariin (Heio-Mopk: Aspen Publications, 1999 p.).
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OpaHak BUTpari Ha NPOLIEC BKIIDHAIOTb HE JILLE BAUTPATHU, NOB’A3aHi 3 BPEry/IioBaH-
HsIM Cropy (diHaHCOoBI BUTPATK). BOHM Takox BKIIOYAIOTL YACOBi BUTPATU Ha BPETY-
JIIOBaHHSA CropY, HampyXXeHiCTb | BTpaTy 30CEPEIKEHOCTI Ha KNIOYOBI AiAIbHOCTI, LLO
iX MOXYTb BiA4yBaTV NPaLiBHMKM OpraHisaLii, 3anisHi'y npoLeci BperyioBaHHs Criopy,
MOripLIeHHs penyTaLii Tolo. JoctatHbo ckasaru, L0 rPpOLLOBUM EKBIBJIEHTOM BU-
Tpar Ha npouec 6yna 6 MakcuMasibHa CymMa KOLLTIB, Ky HEOOXiaHO Byno 6 cnaatuti
YaKJTYHOBI (AKLLO BW 3MOXETE MOro 3HaMTH), KOTPUIA 3 MOMAXOM YapiBHOI MasIMYKm
3anponoHysaB 61 BaM MUTTEBE BUPILLEHHS CTIOPY.

2.3. Incmpymenmu ma nabuuxku mediayii*

Jonomaratum BMpIilWMT CNOpW B rasly3i KOPNopaTnMBHOroO ynpasaiHHS y Ginblw ai-
€BUIN Ta edEeKTMBHMIA CMOCIO, Menjalis TakoX Hagae MOXIIMBICTb KEPyBaTu KOH-
dnikTamm i Taknm YnHOM 3anobirae cynepedkam. KOHOMIKT NOTEHUIMHO MoXe ByTK
KOHCTPYKTUBHWUM, OKPECIIOIYN MUTaHHSA, IHTEPECK, NEPCNEKTUBU Ta 3aHEMOKOEH-
HS, AKi MOTPEBOYIOTb HANEXHOI yBarK, WwWob Kopnopawuia Moria NpawuioBaTy giesille
Ta edektuBHiie. CboroaHi cknaaHMM 3aBoaHHsaM s Pan, AMpekTopis € BUKOPUC-
TaHHA NOTEeHLUjaly KOHDAIKTIB 4159 OTPUMAHHST KOHCTPYKTVBHMX PESY/ILTATIB 3aMiCTb
OECTPYKTUBHMX*. DinyuiapHUM 060B’'SI3KOM AMPEKTOPA € BUPILLIEHHS CNOPIB Y Hait-
Oinbw aiesnin Ta edekTBHUIA CNOCiO. Ak noscHuna AMaHaa byprapar, ronoea [Mie-
LEeHHOoAapPUKAHCHKOrO IHCTUTYTY LIeHTpy MefjaLi AMPeKTopiB: «4neHv Paoy NOBUHHI
BIOKMHYTW CBOI emouii xoda 6 nig, BrvBOM COBICTI Ta 8HANTU a/IsTEPHATUBHMIA LLASX
BUpIWEHHS cnopy»*. Lie pobutk MeajaLjio 0CO6AMBO IOPEYHOIO A1 BUKOPUCTAHHS
y 3ani 3acigaHb Pagw.

EdektnBHicTb po60TK Paam 4acTto noTepnae Big HaaAMiIPHOT Y1 HeJOCTaTHBOI IHDOP-
Mauii. Po3pobka agekBarHoi cMcTeMM iIHDOPMYBaHHS YieHiB Paoy € BaxIMBOIO Ans
e(dEeKTVBHOMO KOPNOpaTMBHOMO yNpasAiHHA. B LeHTpi npobnemun moxe 6yTn BiaCyT-
HICTb 3roAu Woao0 AeKiTbKOX YAHHKMKIB, BKTIOHA0YW PO3yMiHHA HArna40B0i poni Pagn
yneHamu Paam Ta BUKOHABYMMUM MOCaA0BUMK OcOBaMu KOMMNaHii; 060B’'a3km Pagn
CTOCOBHO MOHITOPWUHIY; NMOKA3HWKN PesysbTaTiB QisIbHOCTI MOPIBHAHO 3 Onepawin-
HUMW QakTaMu; KpUTepii yXBaeHH:A PilleHb.

4 |lei posain 3Ha4HOIO MipOoto CrMPAETLCA Ha KIIOYOBI HanpaLoBaHHs | BUCHOBKY [koHa MacTepsa, AnaHa Pya-
Hika (amB. BuLLE) Ta Piuapaa PobeHa (ayB. BuLLE).

“ Piuapp, Po6eH — ayB. BULLE.

4 [HcTuTyT ompekTopis MisaeHHOT Abpwiku, Bloneterb, 1-i ksaptan 2007 p.
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HaBw4ku Ta TexHika MeaiaLii MOXyTb NiABULLMTU eDEKTUBHICTb YNPaBiHHA Ta po60oTH
Paan 3aBaskv CnpusiHHIO 06roBOPEHHSAM i CniBnpawj Woao yXBasIEHHS PilleHb nicns
BUSIB/IEHHST Ta OMPAaLOBaHHS HEeY3roIXeHOCTEN i PO3B’A3aHHs NPOBIIEM OKPEMMX
ocobuctocTel. Y Takmii cnocié unenn Pagy 6yayiotb 6inbll MilHi T KOHCTPYKTWBHI
pPO60HI CTOCYHKIM*E,

Mpuitomu mepiauii Ans nokpaweHHs kepieHuurea Panoio

e BuSIBNEHHS IHTEPECIB 3aMiCTb BUSHAYEHHS MO3KLji/CTaBNEHHS.

e Bu3HayYeHHs acnekTiB, 9K eMOLINHNX, TaK i PakTUHHKX, O CTOCYI0TLCA
NOTEHLNHMX aB0 peanbHNX CroPIB.

e Jlonomora CTOpOHaM Y 30CEPEMKEHHI Ha IXHIX JOBrOCTPOKOBUX LLSAX
Ta iHTepecax.

e BukopucTaHHs mpoLeayp, LLO CRpUsioTb CNIBPOBITHULITBY Ta NiAKPECIIOI0Th
FHYYKICTb.

e CnpusiHHS 06roBOPEHHSAM Ta 3a0XOHEHHS BiIbBHOMO BUCIOBAEHHS igen.
e Po3kpuTTs iHDOopMALlji, LLIO CTOCYETLCS NPOOIEMM Ta i BUPILLEHHS.

e  CrpuvsiHHA 3HAXOOXXEHHIO CTOPOHAMM CMiNIbHOMO PILLEHHS 3aMiCTb
HaB’A3yBaHHS iM PiLLEHb.

e 3anyyeHHs y pasi HeobxiAHOCTI TPETLOI CTOPOHW ANIA MPUCKOPEHHS

Ta CMPOLLEHHS CMiSIKyBaHHS.

[xepeno: Oxox Ix. Macteps, AnaH A. PygHik, «MinguLLeHHs ebEKTUBHOCTI Paay: NpUBHECEHHS Haikpaloro 3 ABC no po6otu Papy»
/ NMpakTn4HmiA NOCiGHVK Ais meaiatopis (BawmHrtoH, Okpyr KonymGisi, AMepurkaHCeka acoviavis angokaris, 2005 p.).

LLiBnawe 3a Bce, pacunitatop — TPETA CTOPOHa, He Byde 3anpoLleHnin 40 y4ac-
Ti B 0OroBOpPEHHSX Y 3ani 3acigaHb Pagy 1M SKMMOCH iHLIMM YUHOM 3aily4eHnin o
NPOoLECy NPUAHATTA pilleHb Panot. BinbWiCcTb yneHis Pan 4npekTopis CTPMMaHO
CnpUnMaTMyTb MPUCYTHICTb Ha PErynapHux 3acigaHHax Paom npogecioHana 3 Bpe-
ry/l0BaHHs CrnopiB — Meniaropa, dacuinitaropa v 30BHILHbOrO KOHCY/bTaHTa. | ue
cnpaBenmBo. K 3a3Hayanocsa y nonepenHboMy po3sgifi, NMpoBeneHHdA 3acinaHb
i CTBOPEHHSI aTMOCdEpPU BIOKPUTOMO Ta BiABEPTONO 06rOBOPEHHA — 3aBOAHHS MONo-
BM Paau, NpoBiaHOro YneHa Paay 4 ronosu BiANOBIAHOrO KOMITETY Paam sk 0cobwu,
LLIO rONOBYE NMif, Yac 3acigaHHs. Snern Pami moB/HREINNPO/TIA'BIONOBIOHE HaBYaHHS
3 PO3B’sA3aHHSA CMOPIB Ta TEXHIKV Me[jaLlii B Mexax MoCTinHMX Mporpam ixHboi npode-
CiHOI OCBITW. IHCTUTYTM OMPEKTOPIB ab0 iHLUi OpraHisaLii, WO SAINCHIOITb HaBYaH-
Hs1 YneHiB Paay, Momu 6 BKITIOYMTM MOAYAb 3 HABMYOK Ta NPOLIEayp BPeEryioBaHHS

46 Ix. Macteps, A. PyaHik — ave. BuLe.
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CTIOPIBIY/ CBOINHaBYaIBHINMIAHANKOMMIANPEKTOPY  AKIICHTYIOUN YBATY HA «IHTepecax»

MOYHYTb KPaLle PO3yMITK Lifli Ta NPoLec Meaia-
Lji, Papa 6inbLl 0xo4e 3BEPTATMMETHLCA 0 MOCyr
NPO®ECINHOrO dacunitaropa ans MegiaLii cnopis

3aMICTD «II03UIIM», 3a31ParOUN

y MaribyTHE, a He 03UPAIOYNCh Ha

y rasysi ynpasiHHS. MUHYAE, TA CIIPUSIIOUN BIAKPUTOMY

00roBOPEeHHIO, MeAlaLisl SIK IHCTPY-

HaBiTb NPONLLOBLIM HANEXHE HABYaHHS | 3006yB-
LM HEOBXiOHI 3HAaHHS, CNOPW HE 3aBXaM MOXHa

YTPVMATV Ta BPETYNIOBATU B MEXaX 3aUM 3aCifidHb oK parmnTi SKicTh 3acipannb Paan.

Paou. Lle 3ae6inblIoro 06yMOBAEHO TUM, LLIO Yne-

HW1 Pagmy, xoda i MOXyTb 6YTV HE3ANEXHUMU, HE € HeNTPpaNlbHUMK CTOpoHaMK. Togj
HanbinbL epekTMBHUM niaxoaoM 6yno 6 3anyd4eHHs HeUTpasbHOI TPETLOI CTOPO-
HU — NpodecioHana 3 Po3B’'A3aHHsA CropiB AN HagaHHA gonomMorn Papi. 3a Ha-
ABHOCTI O3HAK NOraHoro KepiBH1LTBa PaoI0 Ta HEHAEXHOT KOMYHiKaLLii Mix Paaoto
Ta BMKOHaBY/M OPraHOM YrpasfiHHSA, CTOPOHHA 0coba 3 BiANOBIOHNMUN HABUYKaMM
KOpNopaTMBHOMO YNPaBAiHHA MOXE Hanarogutn Ginbll epekTUBHUIA OOMIH iHdOp-
MaL€l0 Ta OKPEeCINTM Mexi onst ePEKTUBHOIO Ta CrilbHOrO MPUAHATTA PilUEHb.
OuikyeTbes, WO Takmi dacunitatop 3abesnednTs HeoOXiaHY 06’ EKTVBHICTL NP BU-
KnageHHi NpobaemM BUKOHABYOIO OpraHy ynpaeniHHA | Pagy nig vac ChinkyBaHHs 3
oboma rpynamm 38415 HanpaLloBaHHs BiANOBIAHOMO PilleHHs. PacuniTatop y Takmx
BMNagkax 3as3Bu4ain Bigirpae ponb Mediaropa, kM 03BY4YE TOHKM 30PY i BUMOTU
Paan Ta BYKOHaB4YMX NOC8O0BMX OCIO, a NOTIM 3'€4HYE X AOKYNK, Wo6 AONOMOrTH
CTOPOHAaM AiNTK 3rogy OO0 Hankpalol po6oTr Pagm Ta AignbHOCTI KOMMNAHIl.

dacuniTatopa MOXyTb 3aMPOCUTI Ha 3acCigaHHs 3 MTaHb OUiHK poboTn Paam abo
Ha 3acigaHHsi, NPUCBAYEHi OQILLIMHOMY BCTYMY Ha Nocany, Ha LLOPiYHI BUisHI Hapaan
y HeodiLjHin 06CTaHoBL, ab0 Ha 3acigaHHs, NPUCBAYEHI JOBrOCTPOKOBOMY CTpa-
TeriyHoOMy nnaHyBaHHIO. Hanpuknag, nig vac B1idHoOI Hapaaoy Gacunitarop/MeLiatop
MOXE 03HaNOMUTNCA 3 AyMKamu 4neHiB Paay Ta BUHECTM iX Ha OBroBOPEHHS, He 3a-
3HavauM NPy LbOMY, KOMY BOHM Hanexarb. 3aBaaHHsa dacunitatopa Moxe BBaxa-
TNUCS BUKOHAHMM BXE MiCNS BUSBAEHHS BCIX MUTaHb | BUHECEHHS iX HA OBrOBOPEHHS.
Taknm 4MHOM BiH 3a6e3nedye dyneHam Paam Kpatly nosuuiio ans po3pobkm BlaCHUX
PiLLlEHb YEPES BHYTPILLHE NiAEPCTBO.

dacunitatop 41 Meaiatop noBuMHEH ByTK EKCMEPTOM 3 KOPMOPAaTVBHOMO ynpas-
NIHHA Ta 3HaTK NPakKTU4YHI MeToam poboTn Paaun. Ins HanexHoOro BUKOHaHHS CBOIX
060B’A3KiB, 0CO6IMBO MPW B3aEMOAIi 3i CKEMTUYHO HanawToBaHolo Pagoio, dacu-
NiTatop NOBUHEH MaTW OOCTaTHIN aBTOpUTET, WOO 3aBOIOBaTK AOBIPY YneHiB Pagu.
Bigrak megiauiio KOHOMIKTIB Y rasysi KOpropaTMBHOIO YrpPassliHHA 3a3Bunyan Moxe

MEHT VIIPaBAIHHS MOKE CYTTEBO
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Oyt NPOBEOEHO IHCTUTYTaMU OMPEKTOPIB, LIEHTPaMu 3 MuTaHb KOProparMBHOMO
yNpaBniHHA ab0 KOHCy/LTaHTaMM 3 KOPMOPaTUBHOIO ynpassiHHs. Lie He o3Hauae,
LLIO 0BpaHWin eKCnepT Y1 PafHUK i3 KOPNOPaTMBHOIO YNPaBfiHHA He NMOBNHEH MaTK
HaBMYOK MeaiaLlii. HaBnaku, NpodeciHi MeaiaTopy HaBiTb CTBEPLXKYIOTb, LLO BaXIN-
BiLLIE MaTW BiOMNOBIOHI HABUYKX Mefjauji Ta OOCBIL PO3B’'A3aHHA Cynepeyok, Hixk 6yTu
€KCMepTOM Y Tii rastysi, B AKi NPaLOTe CTOPOHM.

MegiaLjlo 4acTo BBaXaloTb Pi3HOBMAOM apbiTpaxy i napadieto 1opuCTiB. BUHECEHHS
CYOOBWX pilleHb, 6e3nepedHo, € CNPaBoD 3aKOHHKKIB, ane MeaiaLis noTpebye pis-
HOMAaHITHWX HaBMYOK. AK MOKasye AOCBIA, IDPUCTY MOXYTb CTaTV XOPOLLUMMUY MeLjaTo-
pamu (i opUanyHa NpakTvka Bce GiNnbLUe NPOMOHYE NOCNYr 3 Meajadi). Ix HaB4aKoTL
NiOTPVMMYBATV CBOIX KJTIEHTIB, MepemMarar ONoHEHTIB Ta B1Urpasary Cnopu. IHWi Buan
npodecioHanis (Taki Ak 6iSHEC-KOHCYNLTAHTA, IHBECTULLIHI aHaniTukK, Byxrantepu,
ayamuTopu, YneHn Paaom Ta MEHEXEPU) MOXYTb DO3BUHYTU HABUYKM, HEOOXiAHI Ans
TOro, WO6 CTaTu XOPOLUMM MELIATOPOM.

HaBuuku, HeoOXxiaHi Ana Mmepiawii cnopiB 3 KOPNOPaATUBHOIO YNPaBJliHHA:

® HeyrnepemKeHiCTb; ® BMIHHA BCTAHOBJIIO- ® KOHUENTyabHe PO3y-
N BaTW MIXXOCOOUCTICHI MIHHS KOPNOpPAaTBHO-
® HE3WIEXHICTb; .
CTOCYHKU; rO ynpaBiHHS;
e CTapaHHiCTb; o .
e [0CBIf i3 Bpery- ® paKTU4HE PO3YMIHHSA
2 LR NIOBAHHS CMOPIB, nuTaHb KOpropaTyie-
e penyrawjs; MOB’A32HNX i3 MNTAH- HOrO YNpaBJliHHS;
i i i HSIMW KOPMopaTuBHO-
e BIOMNOBIANLHICTb; . ® 3HaHHA HOPMATWBHO-
ro yrnpasJiHHS; ]
npaBoBoi 6a3n
® TaKT;
KOPropaTtnmBHOro
yrpasiHHS.

Ixepesio: Padaen lNnnepmo bepHan, «MegiaLis cropis y ramyai KOpropaTMBHOIO ynpasiiHHs», Mapvx, 12 niotoro 2007 p. Avs.
Be6-CTOPIHKY: http://mww.gcgf.org.

3HalTy ocib, sKi BONOAITMMYTh YCiMa BULLE3a3HAYEHMM HaBUYKaMy, 3a3Buiyait o-
CWUTb CKNagHo, TOMy Pafa 4 CTOPOHM CNOPY MNOBWHHI BydyTb BMPILIMTK, SKi came
HaBWYKM MaTUMYTb NPIOPUTETHE 3HAYEHHS Mig Yac 06paHHa HUMM Ta CRiIbHOro No-
romXeHHss kaHomaarypy mMenjatopa. CnisMegjauis, abo mMegiatop i3 MOMIYHUKOM,
AKNA € KOMMNETEHTHUM Y KOPMOPAaTVBHOMY YMpaBAiHHI, MOXYTb CTaTh HalKpaLLim
BapiaHTOM.



Y KpaiHax, Ae BiOCyTHI IHCTUTYTU OMPEKTOpIiB abo opraHisaui 3 N1MTaHb KOpnopaTue-
HOMO YNPAaBJIiHHSA, BPEry/II0BaHHs CMOPIB Y raslysi KOPropaTMBHOIO YrpassiiHHA MO-
XyTb B3TW Ha cebe LIEHTPW KOMEPLINHOT Mejavi, TOprosi nanaru, iopuanyHi gipmm
Ta HaBiTb 6i3HEC-LLKONV ab0 YHIBEPCUTETH, B KMX € BIAL4INEHHS 3 PO3B’'A3aHHS KOH-
dnikTiB (Hanpuknag, lapsapacekmi yHisepcuteT y CLLA abo €Bponencbkuin iHCTUTYT
OOCHiMKEHb Ta OCBITW 3 BEAEHHSI MEPEroBOpIB, PO3TaloBaHnin y PpaHuji). Y Tako-
My pasi Meaiaropam He 3aBaamTb LOLATKOBE HaB4YaHHA y Chepi KOprnopatmsHOro
YMNPaBiHHA.

OcTaHHe, ane He MeHW BaxMBe: GOHAOBI Bipxi MO 6 NPOMOHYBATX MOCIYrK
3 Megjauii CBOIM 4neHam, o6 A0NMOMOITU BUSIBUTM Ta, MOXJIMBO, BUPILLATY MUTaHHS,
NMOB’A3aHi 3 BUMOramm NiCTUHIY Ta 3anpOBaIXEHHAM KOLEKCY HaNKPAaLLOi NPaKTUKK.
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3. OBMEKEHHS TA PEKOMEHAAILIIT

3.1. Ilepewurodu epexmubnitit mediauyii

MegiaLis nue Togj 6yae peanbHOK ankTepHaTUBOO, KOIM 0OUOBI CTOPOHM LWMPO
6axatoTb cnpobyBaTi PO3B'A3aTK CBiit Crip LWBMAKO | 3 060MiNbHO KOPUCTIO. AKLLO
nosmeay Npobye 4OCArTM MNOCTYNOK, BUCYBaloym He40OpOCOBICHI BUMOTrUM, abo Big-
NnoBifay HamaraeTbCsa BIACTPOYUTW HEBIOBOPOTHWA NNATX LLISXOM 3aCTOCYBaHHS
CYOOBVX TaKTUKK i3 METOIO 3aTaAryBaHHs NPoLECy, TO Ans MeaiaLlii TyT WaHCiB Maslo.

Yacom nyHae aymka, WO Mepdjalis MoXe NepeTBOPUTMCS Ha YaCoBUTPaTHUIA 36ip
KOMMPOMETYIOHOro Matepiany. Y Tvx npaBoBuMx cuctemax, ae Gyna 3anpoBamkeHa
npucygosa Megialjsi, Ha CTOPOHM, SiKi HABMUCHE 3BOMIKAIOTh i3 Medjaujeto abo BU-
KOPUCTOBYIOTh ii K CNOCi6 BiACTPOUMTM YXBaAITY CYAY, MOXYTb HaKNaaatnes wrpadu.

Bap’epu npu nepezoBopax

Monpu Te, WO CTOPOHM WKMPO 6axaloTb cnpobyBaT PO3B'A3aTK CBIll Crip, IHKON
BperynoBar KOHPNIKTN iM He BOAETLCS Yepe3 eKOHOMIYHI, cTpaTeriyHi abo HaBiTb
NCUXOSOTYHI MPUYMHMA.

KnacuiHuin apryMeHT eKOHOMIYHOIO XxapakTtepy, AKui MOACHIOE, YOMY JII0AN HE MNOo-

Meaianis KOHPAIKTIB 1 CIIOPIB Y TAAY31 KOPIIOPATUBHOTO YIIPABAIHHS
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[poTe iHKONM BperynioBaTty Crip He BOAETLCH | Hepes cTparerivHi npuinHn. Hanpuknaga,
OOHa CTopoHa MOxe 3anutati cebe, YoMy i Chif, HeraMHO NOroaXyBaTuUCh Ha NEBHY
NPOMO3ULIiIO MPO BPENYMIIOBAHHSA, FAKLLO, Ha ii AyMKY, Ha HET MOXHa NpUcTaTu i nisHiLle.
Axe TOOi 3'ABASETLCS WAHC AOYEKATCh Kpawoi nponoanuii. CTOPOHM Hisk HE MO-
XYTb MOLAIMTU MUPIr, TOMY LLO KOXHA 3 HUX HEOOOLHIOE TOTOBHICTb iHLLOI MiTU Ha KOMI-
poMic*®. CuTyalLlist MOXe BMSIBUTMCD LLLE MPLLOIO, SIKLLIO CTOPIH Y CrOpi NPEACTaBA0Th
IOPUCTY, AKI KEPYIOTLCA BIIACHUMU IHTEPECaMM i BBEXalOTb, LLO MOXYTb 3apO6uTu
BinbLUe Yepes 3araryBaHHs CyLoBOro NPOLIECY, HiX YePEes LUBUAKE BPEry/ioBaHHS,

43 Ine.: PoGepT KyTep, CriBeH Mapkc, Po6epT X. MHyKiH, «Topru B TiHi 3aKoHy: MPOEKTHa MOAEesb CTpareriyHoi no-
BeniHkw», Journal of Legal Studies, 11 (1982 p.), c. 225.

50T Minnep, «[esiki npo6nemuv NpeacTaBHLTBA Npu BperynioBawHi», Journal of Legal Studies, 16 (1987 p.), c. 189.

51 Po6epT I. MHyKiH, «4OMy MeperoBopw 3a3HaloTb HEBAAY: JOCHIIKEHHS NEPELLKOA A1 PO3B’A3aHHS KOHDIIKTY»,
Ohio State Journal on Dispute, 8 (1993 p.), ¢. 235. O6roBopeHHst eMMIPUYHUX PEe3yNbTaTiB AOCIIKEHb — OVB.:
P. Kopo6kiH Ta K. [yTpi, BuLLE.

% 3rapka y crarti: Po6ept [, POGIHCOH, «MOMWIKM B COLliaNbHOMY CyKeHHI: HAacniokv Ang neperosopis Ta
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3azposa dopozozo cydoBozo npoyecy ax zpa
Ha 3HUUWEeHHS

MNpaBuna, K perynioloTb PO3MNoaiN CyLOBKUX BUTPAT, MOXYTb BMNANBATU HA CTUMYNN
BUCYBaTW cnabki NpeTeHsii — Taki, L0 MaloTb HU3bKY MMOBIPHICTb YCMiXy — 4i BPEry-
JbOBYBaTU Cnip®,

€ [OBi OCHOBHI CUCTEMW PO3MNOAINY BUTPaT. 3riaHO 3 OAHVM MPUHUMNOM (BIAOMUM K
amMepwvKaHCbKe NpaBuiio), KOXHa CTOPOHa HeCe BacHi BUTpatw. BignosigHo A0 iHWO-
ro NpUHLMNY (BiAOMOrO SK aHMiNCLKEe NpaBmno), CTOPOHa, LLIO Nporpasna, KOMMeHCcye
NnepemMoXuEBi BCi MOro BATPaTW. ICHyE AymKa, WO aHMincbke npasuio epekTvBHie
BimOMBAE OXOTY MOOABATV NO30BW, OCOGAMBO BPaxOBYIOHM Te, L0 nepeBaxHa Oilb-
LLICTb MO3MBaYiB Mae HM3bKi LLAHCK Ha YCNiX, a/le aMepUKaHCbKe NpPaBuio BUSIBISETb-
Cs KpaLLUmMm, SKLLO B3ATY O YBAru, LLLO CTOPOHM MOXYTb BPErysioBaTy CBill Crip nepL,
HiX Bye yxBaneHe CydoBE PilLEHHS.

CTopoHa, sika NorpoXxye NogaHHsIM NO30BY 40 Cyady i Ha4ebTO MOXe O03BONAUTY COOI
crnnaty CyooBMX BMOATKIB, OTPUMYE OOAATKOBY MepeBary B NeperoBopax 3 MeTolo
BPENY/IIOBAHHS CNOPY Nepen, MeHLW 3aMOXHOI ab0 MEHLU CTIMKOIO 40 PU3NKY CTO-
POHOIO. HWNMW CnoBaMu, HaBiTb AKLLO NO3MBaY Mae cnabki NiacTasu Aas NO30BY,
TO, MOrPOXYIOHN CYLOM, BiH MOXE MiALITOBXHYTW BIOMNOBIgAYa, AKMIA HE XO4e HECTU
CYLOBIi BUOATKM Ta HapaxaTh cebe Ha p13nK CyaoBOI crpasu, Cnpo6yBaTty Bperynio-
BaTU CMiP MUPHMM LLASXOM®,

Hanpwkrag, cTuMyn ons rpyny akuioHepis nogasary No30B i3 HU3bKOK NMMOBIPHICTIO
BMIpaTy cnpay NPOTY/ KOpnopaLlji, akLjsiMun SiKOi BOHW BOIOAiI0Tb, MOXe ByTn 3Ha4YHO
3MeHLLIEHNN ab0o YCYHYTUIA B3arasi, KO BignoBigay 3asganerigbs 3060B'93yeThCa
[LOTPUMYBATUCH NONITUKM AOCYL0BOrO BPENyNioBaHHA. BifTak 3auikaBneHicTb B YHNK-
HeHHI HanaaiB No3mBadviB 3i clabkMMM NO3oBaMy Moxe OYyTU OAHUM i3 apryMeHTIB
NPOTK NPURHATTS NONITUKM Ha KopucTb ABC. OgHak, nonitmka, Wwo crnpuse menjia-
Lji, Mmoxe 6yTV rHydKolo. Taka nonitTuka, Hanpukiag, NPOCTO NiATPUMYE, SK 3arafibHe
npaBswsIo, BUKOPWUCTaHHS MepjaLi Ak nepLuoi iHcTaHuji. Lle He o3Hadvae, Wo CTOPOHN

5 Nue.: Mituenn A. MoniHckki, Jexien J1. Py6iHdenba, «4v BinGreae aHmiMcbke NpaBmio y No3neadis OXOTy nopa-
BaTV MNO30BW i3 H3bKIMW LIAHCaMW Ha ycnix?», Journal of Legal Studies, 27 (1998 p.), ¢c. 517.

54 MpocTuii Npuknam MOXe NPOIMIOCTPYBATU L0 «rPy Ha 3HULLEHHS». MpUiycTMMO, WO LwaHeK € 10 Ha KOpUCTb
noaueada A, Ta 90 Ha kopu1CTb Bignosigada B. OuikyBaHa MatepiafibHa BapTiCTb NO30BY € HEFGTUBHOI s MO~
3uBaya; 0,1*100+ 0,9*-20 = -8. MNoaao4m N030B 4O CyAY, A 3HaXOOMUTLCA Y 8 pasiB y MEeHLU BUMAHOMY CTaHOBULLY
MOPIBHAHO i3 MOro ansTepHaTMBHUM CrIOCO60M [ji, 30Kpema, SKLLO BiH BiAMOBUTLCS Big, NpeTeHsii. He 3paxaioyum
Ha Taki noraHi LwaHcu, ans A MOXe Maty CEHC NoJanbLUE HANOAraHHsA Ha CBOI BUMOSI, SIKLLLO iCHYE MMOBIPHICTb,
o B noroamTbea Ha BperynioBaHHs. OuikyBaHa MarepiaibHa BapTicTb mo3oBy Aisi B e: 0,1*-120 + 0,9*0 =-12.
B MOXe 3MEHLINTV py3UK, MOrOAMBLUMCE Ha BPEMYMIOBAHHSA Ha ByOb-AKy CyMy MeHLLe 12. TakuM YMHOM, A MOXe
BUrpaTu, OTPUMaBLLM Oyab-LLUO MeHLe 3a 12 y BUnanky BPerynioBaHHs, Mpy LbOMY PU3VKyioum e 8.
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MOBWHHI BPETYIbOBYBATN KOHPIIKT MUPDHUM LLIAXOM 260 HaBiTb NMOrO4XyBaTUCh Ha
MeLiaL,iio B YCIX BUNaOKaXx.

3asBuyart npobnema nongrae B TOMy, LLO Hi NO3¥Bad, Hi BINOBIAaY HE MatoTb AOCTaT-
HbOT iHOPMaLi 45151 TOro, o6 i3 CamMoro NoHarky NPopaxyBaT BSAEMHI LLIAHCK Ha YCriX.
[in 4ac NiaroToBKM CNpasy A0 CYA0BOro PO3MIAAY YHaCHVKM NPOLECY Ai3HAIOTLCS Oinb-
LUe 1po il CuAbHI Ta cnabki CTOPOHK. Bigrak MOXIMBICTE PO3MOYaT CYL0BUIA MPOLEC
Ha OCHOBI NPETEHSIN i3 HEBIOOMVMM 3 CAMOr0 MOYaTKy LLaHCaMV Ha YCriX PIBHOLHHA
peanbHi asapTHii rpi. CynoBi BUTPATU HE BUHWKAIOTL BCI OAPAa3y; HaTOMICTb, BOHW Ha-
KOMU4YIOTLCA MOCTYMOBO, Tak Camo, Ak i iHpopMauia Npo LWaHcK Ha yenix. [1o3veay mae
npaso B ByAb-AKMiA MOMEHT BIIMOBUWTUCS Bif, CBOrO MO30BY, SKLLIO BBaXAE, LU0 LWAHCU Ha
BPENYoBaHHs 260 Ha NO3UTUBHE CYAOBE PILLEHHS Ay>Xe Mani. AKLWIO BiH BUPILLINTB Bif-
MOBWTWCb Bif, MO30BY, BiH MOBUHEH HECTW BIACHI BUOATKM i, 9K Le nepeadaqeHo bararb-
Ma NpaBOBMMK CUCTEMAMM, KOMMEHCYBaTV BMOATKM BiAnosigada, NOHECEH OCTaHHIM
00 TOro MomeHTy. OfiHaK, No3MBay yxe 3p03yMiB, HACKINbKM LHHMM € MOro 3HaHHS MPO
LLIGHCW Ha YCriX, i Lie 3HaHHS MOXe Habararo NepeBaxmTI KOro BUTparn®.

IMpedcmabruyvki 6udamxu

ADPIryMeHTU «3a» Ta «NpoTU» MeLjauiji B KOHTEKCTI KOPNopaTBHOIO yNpaBsiHHA HaBPAL,
41 MOXHA 06roBopPIOBaTK, AKLLO HE BpaTi 40 yBary NPEACTaBHULbKI BUAATKW, AKi HECE
OyOb-AKa Kopropawjs, SKLLO KOPropaTuBHI N0Caa0Bi 0cObu Ta akLjoHEPU MaIOTb Bi-
MiHHI iIHTEPECHK. TaKOX, OCKISIbKM aKLOHEPW HE B 3MO3i MOBHICTIO KOHTPOMIOBATM SKICTb
POBOTN KOPNOPATUBHIMX MOCaA0BMX OCIO, BOHW HECYTh BUAATKA Ha MPEACTaBHULTBO,
06 MaT MOXJTMBICTb BiOCTEXYBAT NOPAA0K YIPaBIiHHS KOMMaHieo®,

Jesiki 3 nonepeaHix 3ayBaxeHb CTOCOBHO 3arpO3W PO3B'A3aHHSA CropyY B CYO0BOMY
NOPALKY, NEBHO, MOXHA NOACHUTV TEOPIEI0 NPEACTABHULITBA.

Pnank posB’a3aHHa cnopy B Cyg0BOMY NOPsAAKY 6yB BU3HAYEHW SK pyLliiHa cuna
07151 3aHWXKEHHS LiHM Ha akuii Npwm ix nepBrHHOMY nNy6aiHHOMY PO3MILLEHHIY. Binblue

% Ive.: Oxo3ed A. pyHadect, Mitep X. XyaHr, «<HeouikyBaHa BapTiCTb CyO0BOO NPOLECY: TOUKa 30pY Ha peastbHi
BapiaHTW», Stanford Law Review, 58 (2006 p.), c. 1267. OfHielo 3 MOXMBOCTEN BUKOPUCTaHHA ABC Moxe 6ytu
pospobka npouenyp, ski 6 3abeanednnu Npo3opicTb Ta ePEKTMBHAI 06MIH IHDOPMAaLLEI0 MK KopnopaLlieio Ta
il iHBecTopamu. Y nigsuwmno 6 Le AMOBIPHICTE TOrO, WO KOpnopaLlis CTaHe Lo 415 CNEKYNSTUBHUX MPETEH-
3ill — nuTaHHs A1s ManbyTHIX AOCHIMKEHb.

% [lviB. 3aranbHe BU3Ha4YeHHs Ha BeG-CTopiHLi: http://en.wikipedia.org/wiki/Agency_cost.

57 Nue.: I. A. XeHcnep, «CyOoBi BUAATKM Ta 3aHWkeHa UiHa npy nepBUHHOMY My6iYHOMY po3MilLieHHi», Managerial
and Decision Economics, 16 (1995 p.), c. 111; Miwenb JToypi, CiosaH LLly, «Prsmk cynoBoro npoLecy Ta 3aHm-
xeHa ujHa IPO», Journal of Financial Economics, 65 (2002 p.), ¢. 309.
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TOro, Koprnopadii, fki € Bianosiga4amun B CyLOBKX MPOLLEecax i3 NOTEHLINHO BEIVKN-
MW CyMamu BiALLIKOAYBaHHST 30UTKiB, MOXYTb TaKOX CNPOOYBaTN 3MEHLLUTI PO3MIP
LMX CYM LLUMNSXOM 3aCTOCYBaHHA NMEBHUX OYXraiTepCbKMX NMPUAOMIB LI 3MEHLLEH-
Hs NPUOYTKIB®. AHAIOMYHO, 30AETHCS, LLO CEPen, MEHEXEPIB, SIKMX HArOPOIXKYIOTE
onujoHamn, — WO came cobo MOXe 30iNbLLINTY MMOBIPHICTE BUHMKHEHHS CMO-
piB%®, — Takox iCHye TeHaeHLjs MaHinynosaTi NpnbyTkamn B CTOPOHY 30ibLLEH-
HS, KOPUCTYBaruCb OUIbLIOIO KiSIbKICTIO OMUIOHIB | Npojasarty Oiblue akuii came
BNPOOOBX CTPOKY CyA0BOro po3rmsay, BHaCNiA0K Horo npubyTok Big, npoaaxy akLjn
YXe MiCns 3aBePLIEHHS CyIOBOMO NPOLECY MA€ HEHOPMAJTbHO HNU3bKUIA PIBEHBSC. IC-
HYIOTb FPYHTOBHI LOCIIDKEHHS, SKi MOKA3YI0Tb, AKUM YYMHOM PU3KNKX CYLOBOrO pPO3-
MMAAY CTUMYITIOIOTE 3aTPUMKY PO3KPUTTS MOraHMX HOBUH iIHBECTOPAM. TUM HE MEHLL,
pe3ynbTaTy MOXHa TIIYMadnTV Mo-pidHOMY®!,

X0Y yxBaIEHHS PiLUEHHA CYLOM He MOXHa BBaXATW MOLIEI0 3 MOSUTUBHOIO YMCTOIO
NMOTO4YHOIO BAPTICTIO, BPENy/tOBaHHS Yepes AOMOBEHICTb MOXe OyTW HaBiTb MpLLOIO
a/IbTEPHATVBOIO Y 3B’A3KY 3 NPEACTABHULIbKUMW Buaarkamu. B emnipy4HoMy oOCHi-
IXEHHi, npoBeneHoMy bpiocom Xacnemom, po3B’i3aHHS CropiB LLISXOM BUHECEHHS
CYLOBOrO piLleHHs € BinbLL 6aXaH1M MNOPIBHAHO i3 AOCYA0BUM BPENyNIOBaHHAM 3 NO-
3MLT aKUIOHEPIB SIK Bignosigadis, 3apeecTpoBaHnx Ha 6ipxi. Lle cnpaseMBo HaBiTb
y TOMy paasi, AKLLO BignoBsiaay nporpae. Yomy? AKLOHEPU (PUHOK) NiAO3PIOI0Tb, WO
KOpnopaTMBHi N0CaaoBi 0CO6M, Ski BUPILWYIOTb CMOPW LUISXOM BPETYNIOBAHHS, YK~
HHTb TakK y BNaCHUX IHTEPECax, a He B iHTepecax kopropaLii. Ha xasnb, nepekoHaTncs
Y CYMJTIHHOCTI NPEACTaBHUKIB AOCUTL CKNagHO. JoCnioKeHHs TakoxX pobuTb BUCHO-
BOK, LLO aKLOHEepW (PUHOK) pearyioTb Oifbll HeraTUBHO Ha BPENYIOBAHHS, B SKMX
6epyTb y4acTb dipMM i3 BinbLL BUCOKMM MOTEHLASIOM NPeacTaBHNLbKNX BUTPAT®,

% CriseH C. Xonn, Binbsim B. CtammepiioxaH, «MpucymxeHHst BialLkopyBaHHs 36UTKIB Ta ynpasniHHS npubyTkamu
y HadTOBI rasysi», The Accounting Review, 72 (1997 p.), c. 47.

% Epik J1. Tannei, [yapyH JxoHceH, «KopropaTyBHe ynpaeniHHs, CyLO0Bi NPOLECH 3 NUTaHb KOMMEHCALLA BUKOHaBYMM
oco6aM Ta 3 MuTaHb UiHHKX nanepis» (4 TpasHsa 2004 p.). lOpuanuHa wkana USC, nocnimkerHs OniH N2 04-7; Locni-
xeHHst USC CLEO N2 C04—4. SSRN. BirbLu aeTanbHO AuB. Ha Be6-CTopiHLi: http://ssm.com/ abstract=536963.

80 Nue.: JTiH MeHr, Aitnca Poenn, «CynoBuit MpoLEec WOoOo BANMAETK KOLTIB BUKOHaBYMM 0cobaMm Ta akLjoHepam»
(rpyzeHb 2005 p.). TosHicTio avB. Ha Be6-cTopiHui: http://www.olin.wustl.edu/firs/conf/shanghai/PDF/062.
pdf#search=%22Shareholder%20Litigation%20and%20Corporate%20Disclosures%20%22.

81 [lng., Hanpwknan, dyrmac Ix. CkiHHep, «HoMy dipMmn 4O6POBINBHO CMOBILLAIOTL NP0 MoraHi HoBMHN?», Journal
of Accounting Research, 32 (1994 p.), c. 38; P. Kawwnik, B. Jles, «[onepeaxysartn abo He nonepeaxysartu: pos-
KPUTTS YIPaBniHCLKOI iHdopmaul nepen 06amMyusiM Cioprnpusy CTOCOBHO npubyTky», Accounting Review, 70
(1995 p.), ¢. 113; Dyrnac Ox. CkiHHep, «Po3kpuTTa iHpopmaLil npo npubyTku Ta CyaOBi MO30BM aKLiOHEPIB»,
Journal of Accounting and Economics, 23 (1997 p.), c. 249; C. IN. Kotapi, CiozaH LLly, Mitep Bucouki, «Hu 3a-
MOBUYIOTb KEPIBHUKW MOraHi HOBUHU?» ()kOBTEHb 2005 p.). MOBHY BEPCIO MOXHA 3HalTV Ha BE6-CTOPIHL: http://
management.bu.edu/academics/departments/documents/Do-Managers-Withhold-Bad-News- 12-05.pdf .

62 Bploc Xacnem, «Ynpas/iHCbKMI1 OMOPTYHI3M Mif, 4ac KOPMOpaTvBHMX CyAOBMX npouecie», 30 ceprHa 2003 p.
SSRM. Ilvs. Ha Be6-cTopiHu;: http://ssrn.com/abstract=442060.



30a€TbCA, WO pesysnbrarm, HaBeaeHi B AOC/IMXEHHi Xacnema, CBiayatb Ha KOpUCTb
apryMeHTiB npotu BCix dopm ABC, ski BUuMaraiotb KOHOIAEHLIMHOCTI, | TaKMM YMHOM
YCKNaAHIOIOTb 38BAAHHA aKLiOHEDIB BIiACTEXYBATH, Y/ Y HAVKPALLX iIHTepecax yTpu-
MyBadiB akLji Ta obniravin 6yn0 NPUAHATO PILLEHHS NPO BPErynioBaHHa. MNprknagom
BPENY/IIOBaHHS, JOCATHYTOrO B IHTEpecax KepiBHMUTBa, 6yB 61 BUN3LAOK, MPW AKOMY
NPETEH3If i3 HMBbKOIO BIPOriAHICTIO yCNixXy NOAAETLCA AL A5 TOro, LWo6 KepiBHN-
LITBO BiOnoBiga4ya Moo YHUKHYTY OCOBUCTOrO AisHaHHS B cyai. [1ou iHLWOMY cLeHa-
Pil KEPIBHULITBO TakOX MOXE 3a010KyBaTN BPENYIOBaHHS, AKLLIO BOHO NpusBeae 4o
306UTKIB, | AKLLO MEHEIXEPU BioYyBalOTh, LLO NOCTalOTh Nepen, prusnkomM 0cobuCToi
BiANOBIQAILHOCTI Y MOXiAHOMY MO30Bi aKLOHEPIB MPO BiALIKOA4YBaHHS 30UTKIB.

Cnopu Wwoao0 npeacTaBHULTBA MK akL[ioHepamMu Ta NpaBNiHHAM
(BUKOHaBYMM OpraHoM ynpassiHHS)

«[poaHanisyBaBLLUM 6e3ni4 BUMAAKiB, S AINLLIOB BUCHOBKY, LLIO PUHOK B3arasli Heratve-
HO pearye Ha BPEryioBaHHS, i L0 crnpaBu Ha dipmax, siki BOENynbOBYIOTb CNOPW, idyTb
He oyxe O06pe LiE NMPUHANMHI MPOTArOM POKY MICNSA YXBANEHHS CYOO0M PilLieHHS Mpo
BPENNIOBAHHA MOPIBHAHO 3 iHLUMMM dipMamm, SKi NPOOOBXYOTb CyA0BUIA NMPOLEC, A0-
MOKM HE OTPVMAIOTb OCTATOYHE PiLLIEHHS cyay. 3BICHO, Ha Te, LLOO BigpearyBatv Ha no-
YaTKOBY MOMI0, PUHKY HE NOTPIOEH LinuiA pik, BIOTAK LIA Cxema MOXe CBIid4YUTV NMpo Te,
LLO ipMK, SKi BPENYNbOBYIOTE KOHPITIKTIA, MOXYTb Martu SKiCb HELIONIKM CTPYKTYPHOIO
XapakTepy, LLO MPUMYLLIYIOTL IX PO3B’A3yBaTK CyOOBi MPOLECK Ha HEOOCTaTHEOMY PiBHi i
€ NPVHMHOIO H13BKOT EPEKTVMBHOCTI KOMMaHii MPOTArOM SAKOroCh Yacy Mnicia 3akiHYeHHs
CyO0BOro MPOLECY. A BiOHOLY Lii HEOOSIKM Ha paxyHOK MPEACTABHULILKMX KOHMIKTIB
MDX akLjoHepamm Ta NpaeiHHAM (BUKOHaBYMM OpPraHOM YrpaBiiHHA KoMraii) [...].

OTpuMaHWin pesynbsTar.. HaTakae Ha Te, WO Yy dipMax, A€ MaloTb MICLE NyYHi KOH-
GNiKTM 3 MPEACTaBHMLITBA MiX akLLOHepamm Ta BUKOHaBYMM OPraHOM YnpassiHHS,
aKLioHepu 6axaloTb, Wo6 dipma 3BepTanacs 40 Cy4y, aIKe B TaKOMY BUNaaKy MEH-
LA IMOBIPHICTb, LLIO pe3ynsrar po3rmaay Oyae HacniakoM MaHinynsLin 3 60Ky npas-
NiHHA. Take 6axaHHs He 060B’A3KOBO I'DYHTYETbCS HA BUSHAYEHHI, € dipma BUHHOIO
ab0 HEBWHHOIO, a OibLUE HA TOMY, A0 SKOI MipY MOXHa AOBIPATU NPaBAIHHIO OiSTY
BiZ IMEHI akLioHepiB. Ton dakT, Wwo dipMm 3i cnablumm KOpnopaTMBHUM YNpaBIliHHAM
BPENY/IbOBYIOTb CMOPU paHiLle y CynoBOMY MOPSAIKY, TAKOX O3Ha4YaE, Lo Koprnopa-
TWBHI CyAOBI NMPOLECcK oonomaralTe 3MEHLUUT aCUMETPI0 iHPOopMaLLi MiX npas-
NIHHAM Ta akuioHepamu i TakmMm YHOM 3a6e3MedyioTb BUroay Ans akLjoHepiB Monpu
BMCOKY BapTiCTb CYLOBOI0O NMPOLECY».

JIxepesio: Bpioc Xacnem, «YrpasiHCbKMiA OMOPTYHI3M Mif, Yac KopriopaTvBHUX Cyaoswvx mpoecis», 30 cepra 2003 p. SSRN. [us.
Ha Be6-CTopiHL: http://ssr.com/abstract=442060.
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Y CLLA nogaHHsa (abo norposa NoaaHHs) KoNekTMBHOIro no3osy aenani 6inblie Bu-
KOPWUCTOBYETBECA aKLiOHEPAMKM AK MEXaHi3M BMMBY Ha YNpasJiHHA KOMMAHIIMM.
B Takvx BMnaakax akuioHep nonae rno3os npoTy KOMMaHii Bif, iMeHi iHLLIMX akLiOHEPIB
y Ti camin kateropii, BM1Karoym Takum HUHOM MEXaHI3M NPUMYCOBOI BUMNaTu @iHaH-
COBOI KOMMeHcawji. KoxXHOro poky B ¢pefiepanbHuX Cyaax peecTpyeTsCa NpubansHo
200 konekTnBHWX N030BiB. OoHak BMOATKY, SKi NMPW LIbOMY HECYTb KOMMaHii, MOXYTb
$akTM4HO BYTU CTPUMYIOHYUM HYMHHUKOM AK J/15 BESIMKMX IHBECTOPIB, Tak i [/ KOM-
nanin. Bci akuioHepw B KiHLEBOMY PaxyHKy HeCyTb BUTPATW, MOB'A3aHi 3 CyL0BUM
3ax1MCTOM KOMIMaHii, nakeTamMu akLiii AKoi BOHW BOJSIOAIOTh.

BapricTb rpynoeux no3sosis y CLLIA

«MOXMBICTb OMMHUTUCS B PO 0COOK, MPOTM AKOI MOAAHO NO30B Ha BENKI CyMU,
i MPY LUbOMY TakKOX HECTU BUCOKI BUOATKM Y 3B'A3KY i3 CyO0BMM 3axXMCTOM, 3MyCuna
farato KoMnaHii BU3HaT! HedOoLbHICTb PEECTpaLLii CBOIX LiHHWX nanepie y Cno-
nyqerux LLitatax AMepukn. 3aranbHa BapTiCTe BPENytoBaHHS Y Cyd0BMX NPOLIECcaX,
NMOB’A3aHNX i3 LIIHHXMW nanepamm, Npy rpynoBrx no3osax 3pocna 3i 150 maH oon.
y 1997 p. no 9,6 mnpa oon. CLLUA y 2005 p. 3Baxatoum Ha LEN prank Ta 3arposmu
IXbOMY 4MCTOMY MPUBYTKY, Ha Xab, IHO3EMHI KOMMaHii TPOCTO AOXOAATb BUCHOBKY,
LLIO 3'ABMATUCS Ha HALLOMY PUHKY HEMAE CEHCY».

[xepeno: Mapann H. Kaptep, ronosa NYSE, «PuHkv kanitany AMepukui: S yTpuMaTy Hallie igepcTBo 'y 21 cTonitTi», BucTyn nepeg Mio-
KOMITETOM iHaHCOBVIX MOCYT 3 MUTaHb PUHKIB LiHHMX Nanepis, CTpaxyBaHHs Ta MionpyeMCTB, siki cybeuaiioioTbes aepxaBoto, CrionyyeHi
LLItat AMepwvikn, Manara npencraBHukie, BawmHrtoH, 26 kBitHa 2006 p. binbLu aeTanbHO AvB. Ha Be6-cTopiH: hitp://Avww.nyse.com.

APryMEHT MnpoTK Memiauii Moxe 6yt HapiTb Oifibll  OOFPYHTOBAHMM CTOCOBHO
BHYTPILLHEODIPMOBKX CMOPIB Ta CMOPIB MiXX KOPMOPaTMBHUMKM MOC3A0BMMM 0CcOBamMu,
OCKifIbK/ MOTEHLIMHO NPV LIbOMY NPEACTaBHULIbKI BUTPAT MOXYTb 6yTH LiE GiNbLUMMN.
A apryMeHT NpoTv Mefjallii, ooHaK, € He Tak1M NEPEKOHIMBUM, KON MOETLCS NPO Cro-
Py MiXX OOHWM aKLOHEPOM Ta KopropaLieio. BiH B3arani He Matnme Barm y «rnoxigHnx»
cropax Mixx kopriopauieto Ta i kepiBHUKaMM, KoM akLOHEPU MOXYTb CTEXTI 3a SIKICTIO
[LOCArHYTOl LIOMOBJIEHOCTI Ta BUPILLYBATH, YK € Taka JOMOBJIEHICTb NMPUAHATHOIO.

Jeski oCnimKeHHS NOANN0TL AYMKY, WO 3arpo3a CyaoBOro No30BY HE CMIPOMOXHA
edeKTVBHO BMPILLMTIL NPobneMy KOPnopaTMBHOIO npeacTaBHMLTBa%. Toni Ak Taka

83 «3acTepexeHHst — npauoloTb D&OS; 3MEHLLEHHS PU3KKY HacTaHHs BinnoBinanbHocTi y 2005 p.», HaulioHanbHa
acoujaLjis kopriopaTueHUX aupekTopis, DM Extra, 3 cidna 2005 p.

64 CaHpxaii bxarat, Po6epta PomaHo, BuLLe i3 nocunaHHsM Ha P. Pomaro: «[1030B akLioHepiB: CyaoBuil MpoLec
6e3 ninctas?», Journal of Law, Economics, and Organization, 7 (1991 p.), ¢. 55; P. B. TomcoH, P. C. Tomac, «Cyno-
BUWIA MPOLIEC aKUjOHEPIB: MOBTOPHWI OMsAL, PIBHOBAM MiX NPEACTABHMLIbKMMM BUTPATaMM NPy Cya0BOMY NPOLEC] Ta
NPeLCTaBHULBKMMUI BUTPATaMK Ha YrpaBiHHs», pykonvc YHisepcutety Banoepbinsta, 2002 p.



3arpo3a, BUC/OBJIEHa KOMMaHIEn, MOXE TPOXM NMOM’ AKLWNTY Npo6nemMy NnpeacTaBHNU-
LITBA, BOHA XX € MAapHOI0, SKLLIO NOXOAMTb B, OKPEMOro akLjoHepa. Lle BindyBaeTses
BHACIAOK NPO6GneMu KONEKTUBHOIO NMO30BY; BUOATKM HA YXBAJIEHHS PILLEHHSA CyL0M
3a3BM4al NepeBaxyoTb NPOMNOPLIHY BUrogy KOXHOIO akuioHepa, XO4 L BUAATKM
€ MEHLUNMM, HIX CyKynHa cyma BWUrop, /15 BCIX BNIaCHUKIB. Ll npo6aemi MoxHa 3a-
paouTn, 3a6e3neUmBLUM IDPUCTaM CTUMYNIN BPAaTUCL 3a BEAEHHS TakMX CNPaB TifbKy
Y BUHATKOBMX BMNankax. Lle pileHHs, oaHak, npnasene N0 BUHWMKHEHHST Npobiemm
NpeacTaBHULITBA MiX IOPUCTOM Ta KIIEHTOME®,

Byno nomiveHo, Wo npobnema NPeacTaBHULTBA e Binblie 3aroCTPIOETLCS, KOn
6pati OO yBarn B3AEMOS3B'30K MiX MPABOBMM PEXMMOM MPO BiALLKOAYBaHHS Ta
CTpaxyBaHHSIM BiANoBiaanbHOCTI YieHiB Paay i nocamoBmx Oci6. IHAyBIAyanbHi BUOaT-
KV Ha BpEerynioBaHHs abo Cya0BMI NPOLEC MOXYTb HE BiALLKOAOBYBATACS, B TOM Hac
SIK MONICK NPO CTPaxyBaHHA BiAMOBiAAIBHOCTI BUKMIOYAIOTE MOXIIMBICTL  BiALLIKOOY-
BaHHS Yy BUMaOKax HABMUCHOI HEYECHOT MOBEAHKM ab0 LaxpancTsa. [HaoMBiayansHO
i uneHn Paan, i BUKOHaBYi MOCaaoBi 0COOU MatoTb MOTYXHUIA CTUMYST AOMOBASITUCS,
HaBiTb AKLLIO CnpaBa He Jae iM XOAHMX Nepesar, Wo6 YHUKHYTU MOXIMBOCTI, XO4a 1
MaJTOMMOBIPHOI, CYA0BOrO PO3MsSAy BUNaaKy Npo WaxpancTBo, WO CKacye CTpaxo-
BWIM Nonic, i BidTak rapaHTyBark cobi BiACYTHICTb Byab-AK1X BUTPAT i3 BNACHOI KuLLe-
Hi%. Lle Moxe npr3BecT 0 HaOoMipHOI KoMNeHcalli 3a cnabkvMmn NPeTeHsiaMK Ta
HEe[0CTaTHLOI KOMMEHcaLLi 32 06rpyHTOBaHUMM NMPETEHIIAMUE.

Pesynsrary uyx goCniopkeHb He 03Ha4aloTb, WO MeAiaLlii Cnig yHUKaT YeEpPEes iCHyBaH-
HA Npo6nemu NpeacTaBHULTBA. Ale BOHW AiNCHO HArooWYIOTb Ha BaXX/IMBOCTI NPO-
30POCTi | TOMY, KM YYHOM CTOPOHM CMOPIB BMPILLYIOTb CMIJIKYBATUCH i3 30BHILLHIMMN
3aLlikaB/ieH MM 0COBaMM, Ha SKUX MOXE BIUTMHYTU PILLEHHSA, MOMPW Te, LLO BOHN HE
6epyTb y4acTi y NPOLECi KOro yxsaneHHs. B oeskunx srunaakax npobnaemy npo3opocTi
MOXHa NMOM'AKLLNTK, SKLLO 3ay41UTU [0 Mefiauii CTOPOHHLOIO cnocTepirada. Lle we
pas nigKpecnoe BxXMBICTb PO Paan Ta HeOBXiOHICTb BM3HAYETI Ta BNPOBaaXXyBaTK
4iTKi MpaBwia Toro, Ak Havkpalle CrinkyBarvchb, Haaasaru iHpopmMaLlio Ta pearysarm
Ha BHYTPILLHI | 30BHILLHI COpW.

85 k. C. Kodpodi — Mor., «Hego6pocoBiCHNA YeMMioH: Mo3uBay K MOHITOP CyAOBMX MPOLECIB i3 akLjoHepaMm»,
Law and Contemporary Problems, 48 (1985 p.), c. 5.

66 Canmpkaii Bxarar, Po6epta PomaHo, avB. MpUMITKy BULLE, a Takox: Mapk [. BecT, «4oMy nopaoTs N030BM aKLyj-
OHepw:; caiOyeHHs 3 AnoHii», Journal of Legal Studies, 30 (2001 p.), ¢. 351.

57 P. PomaHo, «[M0o30B akLjioHepiB: cynoBuii npoLec 6e3 nincras?», Journal of Law, Economics, and Organization,
7(1991p.), c. 55.
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Bu6ip npaBunsHOro niaxody 40 BUPILLEHHA CNopy 3a/ieXaTtnMe Bif, KifIbKOX YAHHUKIB,
BKJTIOHAIOHM XapaKTep Cropy, 3aJ1y4eHi CTOPOHM Ta 3HAYEHHS, AKe BOHW HaOaloTb LbO-
MY Cropy.

Kpurepit, siki HeoOGxiaHO BpaxoByBaTH Npu PO3B’si3aHHI cnopy:
® OCTarOYHICTb PILLEHHS;
e BMMB Ha MaBYTHI CTOCYHKM;
e LLIBUOKICTb;
® PO30pPICThb;
e BrJIMB Ha 3aLliKaBfiEHi CTOPOHW;
® 33[00BOJIEHHSI PE3YNLTATOM,;

e BUTPATM Y 3B’'A3KY 3 MpoLecomes,

Humanna npumyco6ozo BUKOHAHHA pilleHHA

CynoBuii NpoLEC, SK NPaBnIo, Mae HaGHiZIKOM HaB’A3yBaHHA OCTATOYHOIO PillIEHHS
CTOpPOHaM; Mpu LbOMY CTOPOHAa-NEPEMOXELL MaE NPaBO BMMAarary NpyvMyCoBOro
BUKOHAHHS LIbOro PiLLEHHSA NEPEMOXEHOIO CTOPOHOIO HaBITb NPOTY i BONi. OOHMUM
i3 OCHOBHWX apryMEHTIB MPOTU MeqjaLii i 4OCi 3amwaeTbCs NpodnemMa BUKOHAHHS
[OMOBNEHOCTI. MoXe BUOatnchb, Lo no3mBad, Sknil BUPILLYE BPETYNOBaTU KOHMNIKT
LLISIXOM YKJTQAEHHST OOrOBOPY 3aMiCTb TOro, Wo6 O4ikyBaTh Ha CyOO0BE PilEHHS, Ha-
PaxaeTbCH Ha PU3MK MOPYLLEHHS LbOrO AOrOBOPY iHLIOK CTOPOHOK. BCe 0AHO BiH
NoTiM NOBWHEH Oyae iHiLjloBaT CyooBuUii NPOLEC, WoO NEpPETBOPUTA OOrOBIp Npo
BPENY/IIOBAHHA Ha CYN0BE PILLIEHHS, AKe BXE NigjiaratmMe npumMmycOBOMY BUKOHAHHIO.
Llen pm3uk, 3BM4aiiHo, MOM'AKLLYETLCS TUM GakTOM, L0 MMOBIPHICTb JOBPOBIIBHOMO
BMKOH&HHS YXBa/IEHOIO PilEHHSA € HabaraTo BULLOIO, OCKiNIbKM BOHO OYN0 AOCATHYTO
3a 000MiNBLHOIO 3rogoIo CTOPIH. Bnane Ha ManbyTHi CTOCYHKM, 3a0,0BOJSIEHHS PE3YIb-
TaTOM Ta penyTaLLiiHi aCneKT — YMHHMKM, LLISIKOM J0CTaTHi Ana 3a6e3neqeHHs «a0-
OPOBINBLHOIO BUKOHAHHS» PILLEHHST CTOPOHAMMU.

88 Binbsim Ypi, >KanH BpeTT, CtiseH lonabepr, «5k poss's3yBaTy cnopu: po3potka CUCTEM L1 3MEHLLEHHS Bap-
TOCTi KOHPniKTY» (CaH-PpaHumcko: Jossey-Bas Publishers, 1988 p.). flk poaatkoBy niteparypy y chepi cxem
pO3B'sA3aHHs criopis, AvB. crarTio: Epik Bpam, [xyniaH Keennet, «Po3pobka HOBKX CMCTEM PO3B’i3aHHS Cro-
piB» y po60Ti nig, ped. i Bbopxecc, Xaitai Bbopxece, «3a Mexamn HEMOXITMBOCTI AOMOBUTUCH» (Boynaep, Ko-
nopano: KoHcopujyM i3 gocniopkeHHs KoHonikTie, YHiBepcuteT Konopano, Bepecerb 2003 p.). MoBHWIA TeKCT
MOXHa 3HaliTu Ha Be6-cTopiHui: htt://www.beyondintractability.org/ essay/ designing dispute systems. CtocosHo
ynpaeniHHS KOHOIKTamK, 30KpemMa y BUnapkax 3iuTTiB i nomuHaHb, ave. CuHTia @. KoreH, CteHni Jx. BbopkiH,
Mioppeit E. KoreH, MoHika Ix. lapding, laponeg, B. Be66, «YnpasniHHS KOHGMIKTOM Mg, Hac opraHisauiiHoro
nornvHaHHs», Conflict Resolution Quarterly, 23 (2006 p.), c. 317.



Binblie TOro, BMMOra OTpUMary OCTaTOYHE PilleHHS He MoBMHHA OyTW [0Ka30M
NPOTK 3BEPHEHHS 00 MeLiaLji NPy BPery/oBaHHi CropiB y chepi KOpnopaTnsHOro
ynpasJsiHHg. HacTo CyL, Mae Npaso NigTBEPKYBATU PiLLEHHSA, OTPMMaHe Nif, Yac Me-
Jiauiji, 4epes BUHECEHHA yxBann. Y OeAKMX KpaiHax TakoX LIJIKOM MOXITMBO 3BEp-
HYTUCA LO Mefjaropa 3 NpoxaHHAM MiLTBepamMTU LOroBip NpO BPEeryioBaHHA Yepes
0OPMIIEHHS NOr0 SIK NOCTaHOBW apbiTpakHOoro cymy®.

MOXnMBICTb MPUMYCOBOIrO BUKOHAHHSA LOMOBIEHOCTEN, OOCATHYTUX N, Yac Memi-
auji, Takox nepegbayeHa CT. 14 «TMNOBOro 3aKOHY MPO MOrO4XKYBabHY NPOLEAYRY
B MiXHAPOOHWX KOMepLnHmx cnopax IOHCITPAJT Big 2002 p.» («2002 UNCITRAL
Model Law on International Commercial Conciliation»).

Y AeAKVX topUCaMKLISX Oyno 3anpoBamXeHO CUCTEMY, 3a SKOIO Cyay MOXYTb nepe-
[aBarn CnpaBu Ha Mepiauiio. AKWO CTOPOHM YXBAJIIOIOTL B3AEMHO MPUNHATHE Pi-
LUEeHHs, BOHO Oyae 3apeeCTPOBaHE K PiLLEHHS Ccyay BiANOBIAHO A0 MMPOBOI yroau,
LOCAHYTOI CTOPOHaMW, WO NigfigraruMme nprMycoBOMY BUKOHAHHIO. AKLLO MegjaLis
He mMara ycnixy, TO cnpasa po3msaaTMMETLCS B Cyaj.

[HWKWMKW CoBaMK, HaBITb AKLLO ICHYIOTE NEBHI NEPELIKOAM Ons Meaiawi, Hikonm He 3a-
BaauThL cnpobysatu. MNo-neplue, CTOPOHU He 3000B’A3aHi AOMOBAATACS; MO-ApYre,
KOXHa CTOpOHAa Mae npaso B OyAb-AKWiA HaC BUATA 3 MPOLECY i LLYKATW 3aXMCTy CBOIX
npas y cynax. Megijalis He 3abupae 6arato 4Yacy, i WaHCK BUrpaTtv 3aBasku ii 3a-
CTOCYBaHHIO 3aBxau BinbLui, HiX LWaHcK nporpari. Y 6inbWOCTi IOPUCOMKL|A CTOPO-
HW MaloTb MPaBO 3BEPHYTUCS OO Cydy i 0AHOYacHO Cnpo6yBaTy BPEryioBaTu Cnip
yepes Megjauiio, JOKM Cya, He B3sB crnpaBy 40 po3msay. Hasitb akwo cnip He 6yB
yperynb0oBaHui 3a ii ZonoMoroto, 6inbLUICTb CTOPIH BBAXAIOTb, LU0 MEAjaLjis 4JONOMO-
rna iM PO3’ACHUTM AESKi MUTAHHS Ta YHUKHYTM NEBHMX 3aBUNX OOCTaBWH, LLO MOXYTb
YCKNagHUTX CYO0BUIA MPOLIEC.

3.2. llrax yneped

MepL Hixk MexaHiamu ABC CTaHyTb 3aranbHONPUIAHATMK | ByayTb CNPUIAMATUCE 5K
CTaHaapTHa onepaLjiHa npoueaypa a1a po3s'a3aHHs CrnopiB, NOB'A3aHMX i3 KOPMNo-
paTVBHUM yNpasAiHHSAM, KOpriopaLlisM Ta 3aLikaBieHumM ocobam chif, e 6ararto npo
LLIO AisHatu1chk. | Bce-Takum icHytodi MexaHiamn ABC — Taki ik neperoBopu, Megjadis

69 Hackinbki Lie NpakT4HO MOXIMBO, Y GiNbLIOCTI BUMAOKIB 3anexXuTb B TOro, fK TDAKTYETLCS TEPMIH «Crip» Y
Till KOHKPETHIN KpaiHi, Ae 3HaxooutumeTees apbitpax. MNopisHsiite: K. Beprep, avs. Bulle, ¢. 1371 i HacTyrHi.
MoXmBICTb NONPOCKTH Mediatopa cTatv apOiTpPOM i3 0BMEXEHUMU MOBHOBXEHHSIMU, LLOG NiATBEPANTY BpEry-
JIIOBaHHS Y NOCTAHOBI ap6iTpaxy, 30KkpemMa, 3ragyeThest y ¢T. 12 Mpasun IHcTuTyTy Mepiauii Big, 1999 p. CTokronbm-
Cbkoi TOProBoi nanatu. MoBHUI TEKCT MOXHa 3HalTv Ha Be6-CTopiHL: http://wwwsccinstitute.se/se/Startsida .
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Tay Oeskux Bunagkax apoirpax — € BaXIMBUMU IHCTPYMEHTaMM 15 BNPOBALXEHHSA
Ta peasnisalii NpakTMkn HaIEXHOro KOProparmMBHOIoO YpPaBsiHHSA, a TakoX 3axmcTy
npaB akujoHepiB. 34aTHICTb BPEry/IbOBYBaTU, Tak Camo, SK i MONepeixaru, BHYTpiLL-
Hi Ta 30BHILLHI KOHDNIKTK, SKi HEraTUBHO NMO3HAYaOTHECS HA KOPNopaLLi, Moxe ByTK
BHECKOM Y 3MiLIHEHHSA BMEBHEHOCTI iHBECTOPIB Ta YCMILLHY AiANbHICTb KOMMAHIi y Han-
KpaLmx iHTepecax yCix 3aLikaBieHNX CTOPIH.

HaseneHi H/x4e 3ayBaXEeHHSA MNOACHIOIOTb, AKUM YMHOM MefjaLlifa Cripuae BOOCKOHA-
JIEHHIO CUCTEMM KOPMOPATMBHOIO YrpaBliHHSA.

Bnpo6Badxenna npaxmux epexmubrozo
xopnopamuBrozo ynpaGarinua y cepedoBuuyi
3i caabkum npaBozacmocyBanuam

Monpu 3HaYHi 4OCArHEHHS Y CrpaBi NOKpaLLEHHst 06i3HaHOCTI NPO KopnopaTryBHe
ynpaBniHHA Ta yOOCKOHaNEHHs MOro npaswui i npoueayp, 3abesneveHHs peanisa-
Ll perynsToOpHMX i CyO0BMX akTiB 3a/IMWLAETLCA BENMKOK NPOBEMOIO A1 KPaiH, SKi
NepexmnBaloTb NEpPEeEXiaHNM nepiod, Ta Tix, WO PO3BUBAIOTLCA. BUKOHAHHS 3aKOHIB,
OiNbLU HiX CaMi 3aKOHM Ta HOPMATMBHI akTW, € KIIoYEM A0 eDEKTMBHOIO KOPNOpaTuB-
HOro ynpasniHHs. KopnopatyBHE yrpaBiiHHA Ta MEXaHI3MW peanidaulji 3akoHIB ayxe
TICHO MOB’A3aHi M CO60I0, OCKIIbKM BOHW BMMBAIOTL HA CMPOMOXHICTb KOMMaHii
Opatu Ha cebe Ta BMKOHYBaTK 3000B'A3aHHS Nepe CBOIMM akLioHepamun, 0coban-
BO Nepes 30BHiLHIMM iHBECTOPaMMK,

OyeBnaHO, Lo Npobnema BUKOHaHHS 3aKOHIB CArae 4aneko 3a Mexi KoprnopaTMBHO-
ro ynpaefiHHs. Toaj sk npo6aema BMKOHaHHS 3aKOHIB 3apaam PO3BUTKY AIACHO cArae
3a Mexi KopnopaTMBHOIO YNpaBfiHHS, BOHA, 30Kpema, HeraTuBHO No3Ha4YaeTbCs Ha
3arasibHili BNEBHEHOCTI B PUHKY Ta CIPOMOXHOCTI dipm 3anydaru diHaHCyBaHHs. Ta-
KMM YMHOM, KpaiHu, L0 HaMaraloTbCs CTBOPUTU PUHOK KaniTasy, — a TakoxX npuear-
Hi Ta AepXaBHi NiANPUEMCTBA, Ski 6aXaloTb 3anyd4nTh MicLEeBNiA ab0 MiXHaAPOOHWIA
Kanitan, — 3000B’13aHi HanpauBaT CUCTEMY, Sika 6 rapaHTyBana iHBeCcTopaM [Bi
pedi: No-nepLue, WO HagaHi iHBecTopamm aktney 6yayTb HANEXHUM YMHOM 3axmLIe-
Hi, @ No-apyre, WO Cropw, MOB’A3aHi 3 ynpaBniHHAM KOMMaHielo, 6yayTs e(peKTMBHO
PO3MIAOATMCH | BMPILLYBATUCh.

Tam, ae cyav € HeHaninHMMM aB0 HenpPakTUYHNUMK, MexaHiaMn ABC MOXyTb BUSIBU-
TUCb KOPUCHUM | edEKTUBHMM BapiaHTOM. [onitika LWwmpLLoro 3actocyBaHHs ABC
Ta Mefjalii MOXe 3Ha4YHO 3MEHLLIUTY HaBaHTaXeHHs Ha cyau. Lle 3pobuTb 3BEpHEH-
HS 00 cyay 3a PilleHHsM Binbll €DEKTUBHUMM OO0 CTUMYMIOBAHHSA AOTPMMAHHS



npasw KOPNoparMBHOro ynpasniHHA. OgHak, noaidHa nonitika mae 6yt po3po-
6neHa TaknM YMHOM, Wo6 NpeacTaBHNLbLKI BUTPaTW He 30ibLyBanCh, a No3mBai
He Oynu 3aLlikaBneHi NoaaBat NPETEH3I, LLO MaloTb HASLKWIA LUAHC Ha YCHIX.

Lle He BuKtOHaE MOXIMBOCTI 151 KpaiH 3L4JNCHIOBATN CyLoBYy pedOopMy; HaBnaku,
YyMM KpaLle cyaoBa cuctema, TUM Binbll epekTrBHUM Byae BUKOPUCTaHHA MenjaLli.

Pos6’azamnnsa ¢ nopig yc ¢ epi HagiTs sAK1jo 3BepTaTHCS 32 3aXWC-
kKopnopamubuozo ynpabainna 6 ., IpaB AO CYAY, crrpoba 3acTocy-

b6irvw epexmubruutli cnocib

BTV MEAIALIIO AASI BPETYAIOBAHHI

Mepjaujs 4acTo 3a6eanevye WBMALLI, AELIeBLi T2 CIIOPY YaCTO MOJKE BIAIIOBIAATH

OiNbL iIHHOBAW,MHI PILLEHHS, MPW LbOMY FrapaHTyto-
lo4n 6e3nepepBHiICTL 6i3HeCY Ta 36epiraloym ooOpi ) )
. 2160 CTOle KOH(l)AlKTV .
CTOCYHKM MiX CTOpOHaMM 3aBasKM 3HAXOLKEHHIO :

B32EMOBUTMOHMX BaPiaHTiB PO3B’'A3aHHA CMOPIB.

Bupiwenna cnopib, w,o ne pezyrwomvca 3aKOHAMU
ma nid3aKkOHHUMU AKMAMU

Barato npyHUMNIB Ta BMOT, MOB’A3aHKNX i3 YNPaBiHHAM, PEryIOIOTECH «M SKUMN»
HOPMATUBHO-NPaBOBUMU akTaMu (Hanpuknag, KoaekcamMy KoprnopaTMBHOIO ynpaB-
JIIHHS) Ta BHYTPILLHIMX NONOXEHHAMM KOMMaHi. BiaTak cnopu BMHMKaIOTb Yepes
nuTaHHA, He nepenbdayeHi 3akoHaMy Ta Mid3akOHHMMK akTaMn i He 3asHayeHi y
KOHTpakTax. Konerii apbiTpiB Ta MeajaLis MOXyTb Y TakMX BUMaakax PO3TyMaYnTA Lj
MUTaHHSA, PO3’ACHWTM ABO3HAYHOCTI Ta laKyHW, HE OXOMNeHi 3akoHOM. Lle ocobnun-
BO BaXJIMBO Npu GOPMYIIOBAHHI KOHLENLi diayLiiapHUX BiHOCUH MiX NOCaa0BUMM
ocobamu NpaBfiHHS Ta YneHamu Paan 3 ogHoro 60Ky, Ta YneHamn Paauy i1 iHBeCcTo-
pamn — 3 iHLLIOrO.

3anobizanna cnopam mix yrenamu Padu

Cnopu Mix uneHamu Paan € [OCKUTb MOWMPEHUM SBULLEM, | MOXYTb 6YT1 03HAKOIO
300poBuX gebarie. MNpoTe Ui cnopu 4acTo NepepocTaloTb B 0COOWCTI, BUXOOATb 3a
PO3yMHI MexXi i B AesKMX BMNagKax 3aBaxaloTb Pafi BMKOHyBaTu CBOi 060B’A3KM.
BpelTi-peLuT Le MOoXe 3allkoamTu penyTadii koMnaHii. TpaauuiiHo Taki cnopu Bpe-
CTOCYBaHHs MeToajB MenjaLji CnoCTEPEXHO0 pagoio — MiC/s OBONOAIHHS YneHaMm
Paom npuinomamm BperynoBaHHst CNOPIB K YNPaBiiHCbKMM iIHCTPYMEHTOM — MOXe

HaMKpaIjum IHTepecam KOMIIAHI1
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AK CNpUATK 3anobiraHHIO cnopam i ix BperymoBaHHIO BcepennHi Paau, Tak i nokpa-
LLMTW 3aranbHy eeKTUBHICTb LbOro OPrary.

3anpoBadxenna wimxux npoyedyp wo0do ABC
Ha piBni Komnanii

CucTemMm KOpnopaTyBHOMO YNpaBiHHA BM3HAYal0Tb MPOLECH, LLIO AaI0Tb Kopnopadyji
MOXJIMBICTb YXBaJIIOBATW PILLEHHS, BUXOAAUM 3 HAKpaLLMX CBOIX iHTepeciB. Bigrak
KOpPropaTMBHE YNPaB/iHHA Ta KOPrOPaTUBHI OpraHn yrnpasniHHA HE MaioTb MpaBa
sanuwatncsa bangyxmMm 4O BCiX CMOpPIB, WO MOXYTb CMpaBnsiTv iCTOTHUIA BNAMB
Ha kopnopauiio. O60B’'A30K Paan OMpekTopiB nonarae B TOMY, WOO npouenypu
PO3B’A3aHHA Cnopy (Taki ik neperosopu, Medjauis i apbiTpax) 3acTOCOBYBaNNCA K
ynpaBniHCbKNIA IHCTPYMEHT | 3a6e3nedyBany paujoHansHe, epeKkT1BHe Ta onepaTue-
He BperysiloBaHHA CropiB.

3anpoBamKeHHs KOMMNaHIen CMCTEMU paLlioHaNbHOMO 3anobiraHHs crnopam, aki Mo-
XyTb HErATMBHO MO3HAYUTUCA HA penyTawji Ta pesynbrartax QisibHOCTI KOMMaHii, i ix
BPEMNyNIOBaAHHA — OfiHa 3 HalKpalLMX NpakTMK KOPropaTMBHOro ynpaeniHHA. OCb
yomy Paga nosunHHa nogbaru npo Te, Wwob y komnaHii 6ynm 3anpoBamkeHi Ta GyHk-
LIOHYBaN HANEXHI MexaHi3M1 po3B’s3aHHA CropiB, ski 6 aaBanv 3MOry oonatm ax
BHYTPILUHI, TAK i 30BHILUHI KOHDNIKTK.

3anpoBadxenna ABC 6 ycmanoBax punxy
YiHHUX nanepib

Jns Toro, Wwo6 NokpawmT KOpPRopaTuBHI NPaKTUKM B KpaiHax Ta MeToam ix 3acTo-
CyBaHHs, 6ipxi Ta PErynsTOPW PUHKIB KaniTany NOBUHHI POSMIAHYTN MOXJIVBICTb 3a-
NpoBamKeHH MexaHiamMiB ABC, Takux gk Konerii apbiTpiB, 475 po3rmsaay cnopis, Wo
BMHWNKAIOTb Y 3B’A3KY i3 NpaBuiamMmin NiCTUHIY, KOAEeKCamMn KOpropaTrMBHOrO ynpas/liH-
HS Ta IHWKUMK NOAIGHUMYK BUMOraMu. bpasunscbka Gipxa HoBo Mepkano, Hanpu-
Knag, yxe 3anposagmna Takuii MexaHiam (y dopmi konerii apbiTpiB) 415 akLiOHepIB
Ta KoMnaHir. 3a Moro AoNOMOro MOXHa po3msaaTty Oyab-aKi BUNaokM yXUneHHs
BiJl BUMOT, BUKOHAHHA AKX HE Nignanae nia ajto 3aKkoHOAaBCTBa.



PEKOMEHAAILIII

Pagy noBuMHHI 3a6e3ne4nTn 3anpoBamXeHHS Ta GYHKLIOHYBAHHST B KOMMaHii
HanexHux nonitnk ABC, axi 6 AaBan MOXIIMBICTb e(EKTMBHO BPEryIbOBYBa-
T KOpropatyBHi cnopun Byab-KOro XapakTepy, NepLU HiX BTAryBaTuch y Cy-
JIOBUI MPOLIEC.

YneHn Paam Ta iHLLi 3aLikaBneHi ocobu, WO MaloTb BifHOLLIEHHS A0 YnpaBiH-
Hs KoprnopauismMn abo € pagHUKaMM 3 LibOro MUTaHHS, NOBUHHI O3HANOMMU-
TMCh i3 ABC, a Takox i3 TexHikaMu ynpaBiHHS KOHGNiKTaMy Ta 3anobiraHHs
HVUM. BOHM NOBWHHI 6€3NePEPBHO MOKPALLYBaTV CBOI 3HAHHA MPO TE, YUM Lj
IHCTPYMEHTY MOXYTb BYTV KOPUCHUMY N5 KOpriopaLii.

[onoBu Pag, oMpekTopiB, iXHi 4ieHW, KopnopaTtuBHi cekperTapi, 30KpemMa, no-
BVHHI MPOXOAMTW NiArOTOBKY 3 TEXHIK MefjaLlji B KOHTEKCTi iXHbOro TpaauLin-
HOMO NPOMECINHOrO PO3BUTKY.

Mopayni 3 TexHIK MefjaLii Ta po3B’a3aHHS KOHMAIKTIB MOBUHHI BYTW BKIIOYEHI
y ByOb-AKWA NMNaH HaB4aHHA YNeris Pagu.

MNpodecinHi menjatopu, WO CreLianidyloTbCsa Ha KOPNoparvBHUX Ta KOMep-
LiMHMX Ccnopax, MOBMHHI BOOCKOHANOBATK CBOi 3HAHHSA MPO KOPMOpaTtuBHE
YNpPaBiHHA Ta Copy 3 NTaHb KOPMOPAaTUBHOI BNIACHOCTI.

HeoOxigHO CTBOptOBAaTW CTMMYNM | 3a0X04yBaTy Taki MpOdECIinHI opraHisalLlii,
AK [HCTUTYT AIMPEKTOPIB, [0 HaoaHHA NOCAyr 3 MefjaLlii Ta TPEHIHIB Ha Temy
YMPaBiHHA KOHDSIKTaMW N5 iXHIX YNeHiB.

Mpoueaypy po3B’a3aHHs KOH@AIKTIB Ta ap6iTpaxy MOBWMHHI TAKOX BCTAHOB-
noBanucs GoHAOBMMM BipXamn Ta PerynaTOPHUMN OpraHamu.

MNpaBwnna NiCTUHIY NOBWHHI BMMararu Bif, KOMMaHii 3aCTOCOBYBaTH 40O CropiB
MefjaLijto, NepLU HiXX NoaaBaTy CyaoBUM MO30B.

Kogeken Havkpalyx npakTyk i3 KOPnopaTtnBHOMO YNpassiHHA MOBUHHI Me-
penbadarty 3aCTOCYBaHHA Mejauii ana BperynioBaHHA CropiB 3 YnpasiiHHS
Ta PEKOMEHyBaTV YneHam Pan OVpeKTopiB NMPOXOAUTU HaIEXHE HaBYHaHHS
3ABC.

MixHapogHi opraHisaLii Ta HagHaLiOHaIbHI OpraHn NOBWUHHI BUPOONAT Ox-
PEKTVBM 3 METOI0 3000B’A3aTV rasy3i BKIOYMUTY MOAOXKEHHS MPO PO3B’A3aHHS
CrnopiB, NOB’A3aHNX i3 KOPNOPAaTUBHMUM YNPaBiHHAM, Y iXHi KOOEKCU HanKpa-
VX NPaKTVK, BHYTPILLHI IOKYMEHTW Ta KOHTPaKTW, Ta HaaaBatun raay3sm [o-
MOMOIY Y BUKOHaHHI LIX ANPEKTMB.
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AOAATOK A
O6pani npoyedypu ABC
Butar 3 «[1ocCiBHWKa 38 anbTEPHATUBHMX METOMIB BUPILLEHHST CMOPIB: 3anNpOBamXEH-

H$1 KOMepLinHOi Mepjavji», aBTopw Jlykaw Pogaiwep ta AnexaHapo AnsBapec Ze a
Kamna (BawumHrToH, CLUA: IFC, 2006 p.).

ABC

/— Henpumycosuii (iHTepecu) Ta KOHiAEHLiHMIA \ /— Mpumycoewmii (npasa) j

Meperosopu Mepiauis ApGiTpax CynoBwii npouec
MeHwe Yac Ta pecypcu » Binble
Binblue < KoHTponb cTopoHaMu, rHy4KicTb Menwe

ApOGiTpax

ApbiTpax — Ue 3aKpUTUA NPOLIEC, B IKOMY CTOPOHM KOHMAIKTY MOrOmKyOTLCA Ha
Te, Wob oaHa abo Kinbka 0ci6 yXBaMM PILLEHHS WOAO IXHLOro Cropy MiC/s TOro, SK
OTPUMAIOTb A0Ka3M Ta BUCYXaloTb apryMeHTU. ApOiTpax Bigpi3HAETLCS Big, MenjaLlii
TUM, LLIO HENTPaSTbHUIA apBITP Mae MOBHOBAXEHHS YXBAIUTM OCTATOHHE PilLIEHHS CTO-
COBHO cropy. ApBITPaXHWU NPOLIEC CXOXMI Ha CydOBUI MPOLEC TUM, LLO CTOPOHM
pPo6ASTb BCTYMHI 3asBM Ta NOAaioTb CBOI A0KAa3M apbiTpy. MNopiBHAHO 3 TPaOWLNHUM
cyooM apbiTpax 3a3suyal BiobyBaeThCs LIBMALIE | MAe MeHL (popMaibHUN Xapak-
Tep. Hanpuknan, CTOpoHW, Haaa4Kn aokasm, Hacto MOXyTb HE OOTPUMYBATUCS Mpa-
BWN WTaTy ab0 dheaepanbHMX Npasusl, a B AesKMX BUNaakax apbiTp He 30608’ A3aHMN
3aCTOCOBYBaT/ OCHOBHWIA 3aKOH.

Micnsa cnyxaHHs apbiTp yxBanioe noctaHoBy. Jleski NOCTaHOBW SnLLE NPOrONOLWYIOTh
PiLLIEHHS (Tak 3BaHe PilLeHHS MO CyTi), a iHLI HaBOOATb aprymeHTauiio (06rpyHToBa-
HE PILLEHHST).

ApbiTpaxHuin npouec Moxe 6yt 3060B'A3abHAM 41 HE 3060B’'Aa3asibHUM. Kosn
apbiTpax € 3000B’A3a/IbHMM, DilUEHHS BBaXXAETHCA OCTATOYHUM, MOXE ByTh npu-
MYCOBO BWKOHaHE B CyAOBOMY MOPSAKY i OCKapXeHe Ha [yXe BY3bKMX MiACTaBax.
Akwo apbiTpax He € 3060B’A3abHUM, PilleHHs apbiTpa Mae KOHCYNLTaTUBHUNA
xapakrep i MOXe po3MAfaTncs AK OCTarovHe e y pasi NpUiHATTS Moro obomMa
CTOpOHaMMW.
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Y pasi 3acTOCYBaHHSA AOCYA0BOro apbiTpaxy oanH abo bGinsLie ap6iTpis, 3a3BM-
YaW IPUCTIB, YXBaIOIOTb HEOOOB'A3KOBE CYA0BE PILLEHHS MPO KOHKPETHI 06CTaBUHM
Cnpasu Nic/g NPUCKOPEHOO | KOHKYPEHTHOMO CllyXaHHs. PilleHHs apOiTpiB CTOCYETb-
CS1 JIMLWE OCMNOPIOBaHVX IOPNONYHMX MNTaHb | CIMPAETBCA Ha IOPUOMYHI CTaHAAPTU.

Byapb-ska 3i CTOpiH Mae NpaBo BiAMOBUTUCH Bif, Takoi HE30060B’'A3a/IbHOT MOCTaHOBM
Ta 3BEPHYTUCH 40 Cyay; iIHKOMW [0 CTOPOHW, L0 NOAAE anensujio, MOXyTb 3aCTOCO-
BYBaTWUCA caHKLii y BUrnaj BiALWKOAYBAHHS CyA0BUX BUTPAT, AKLLO BHACNinok anensji
no3uLa Takoi 0Cobm He nokpalumTbes. Lier npouec Mmoxe 6yt 060B’'a3k0BMM ab0o
[OOPOBINBHAM.

MpuBaTHuiA (Ha BigMiHY Bia AocCyAoBOro) apGitpax Moxe «agMiHicTpy-
BaTWCb», O O3HAYa€E KOHTPOSb i3 BOKY MPMBATHMX OpraHisauin, abo «bytn Hean-
MIHICTPOBaHWM», TOOTO KOHTPOJSIbOBaHWM JNWE CaMWMK CTOPOHaMu. PilleHHs
ap6iTpiB y npuBaTHOMY apbiTpaxHOMyY NPOLIECI MOXE MaTh K 30008’A3anbHUIA, Tak
i HE3060B'A3a/IbHMI XapakTep.

PilueHHa 3000B’s3anbHOro ap6iTpaxy, sik NpaBuIo, MOXyTb OyT MPUMYCOBO
BMKOHaHi B Cy0OBOMY MOPAIKY i He niojiaraloTe po3rissy B anensuiiHoMy nopsaky,
3a BVHSTKOM BMNaOKiB LWaxparnctaa abo iHWwmx Baa NpoLecy. HacTo 3060B’a3anbHMA
apO6iTpax NPoBOAMTLCS BiOMOBIAHO OO YMOB KOHTPAKTY, 32 KUMKW OCTaTOYHUI Ta
3060B’A3aNbHNIN apbiTpak 3aCTOCOBYETLCS K METOA, BPENYNIOBAHHSA CMOPIB.

MonepegHsa HeATpanbHa OLHKa

MonepenHsa HerTpasibHa OLiHka — Lie NPOLEC, L0 MOXE MaTv MiCL,Ee HEBOOBSI MiC/S
TOro, Sk Mo30B Oyno NogaHo 4o cydy. CnpaBa NepenaeTsca ekcrnepTy, SK NPaBumo,
aABOKATY, KOr0 MPOCHATb 3BAXEHO i HeynepemKeHo oujHTK cnip. CTOpoHM abo no-
0al0Tb CBOI KOMEHTapi y MMCbMOBOMY BUMAai, B0 0COBUCTO 3yCTPiHalOTbCS 3 EKC-
nepTom. EkcnepT BM3Ha4a€e CusibHi Ta Cnabki CTOPOHM KOXHOMO y4acHVKa KOHMAIKTY
Ta HaOae BUCHOBOK LLOAO MOXJIMBMX HACSOKIB Cy4OBOro npoLuecy. Jymka ekcnepra
MOX€E LONMOMOITX CTOPOHAM OLHWTK CrpaBy Ta MIALUTOBXHYTY X OO BPEryIioBaHHS
CMOpYy B N03acy0BOMY NOPSIKY.

Meapiauia

Mepialia — ue 3akpuTuin NPOLIEC, Nif, 4ac AKOro HEMTPa/IbHA TPETA CTOPOHA, ska
Ha3MBaETLCHA MEefiaToOpOM, fonoMarae 3aLjkaBeHnM CTOpOHaM NpoaHaniayBaTtu Ta
cnpobyBatu BperynoBaru ixHin cnip. CTOpOHX MatoTb MOXIUBICTb OKPECNTMY MPO-
6nemMu, 06roBopuUTK CBOT IHTEPECH, LYMKMN Ta NOYYTTS, OBMIHATUCS iHpOopMaLlelo Ta
nocnionTh inei woao WwnsxiB PO3B’'A3aHHA CropY.



Xoua y LeskvX BUrnaakax CyL MOXE Harosisrarm Ha npyvmMycoBii MeajaLlii, cam npoLec
3amMWAaETLCA OOPOBINBHMM Y TOMY CEHCI, LLLO CTOPOHM HE 30008’ A3aHi Byab-LLUO AjiTK
3roav. Meziarop He Mae NMOBHOBAaXEHb YXBaJIOBATY PiLIEHHA 3aMiCTb CTOPIH, a/1e MOXe
OONOMOITY CTOPOHaM 3HaMTV B3AEMHO MPUAHATHUIA BUXIA, i3 KOHOMIKTY. EANHUMM, XTO
MOXe PO3B’A3artv Crip 3a YMOB MepjaLli, € cami CTOPOHW. ICHYE Kinbka Pi3HVX LLIAXIB
3LINCHEHHA Memjavji. BinblicTe MemiaLin PO3NOYNHAKOTLCA i3 3yCTPIHI CTOPIH Ha CNib-
HOMY 3acifaHHi. Meajatop po3noBifae npo MOXIIMBUM Xif, MPOLECY, MOACHIOE CBOIO
POJIb Y HBOMY | JornoMarae BCTaHOBUTU OCHOBHI NpaBwuia Ta NopsaoK AEHHWUI LLbOro
3acifaHHs. 3asBuyan NoTiM CTOPOHM BATOSIOLLYIOTb BCTYIHI MPOMOBW. J1esiki Meajaropu
NPOTArOM YCbOIro NPOLECY BinAaTb nepesary dopmMary CrifisHOro 3acigaHHs. lNpore
iHLLI MeiaTopy BBaXXAIOTb 32 KpaLLEe NPOBOANTU 3aCiAaHHAM OKPEMO 3 KOXHOIO CTOPO-
HOIO | TOLj BECb YaC NepeMiLLaioTeCA BNepen-Has3as, MiX yHacHKaMy KOHIKTY. FAKLLO
CTOPOHW LOCAraioTh 3roay, Mediarop Moxe LONMoMort iM 0popMUTH i AK MMCbMOBWIA
KOHTPAKT, Ik yxe MOxe OyT MPUMYCOBO BUKOHAHWM Y CYOBOMY MOPSIAKY.

MpuMnpeHHs — Le BWI Meajauji, Mpy aKOMy CTOPOHW 3aJy4atoTb 40 BPErysioBaH-
HS CNOPY HENTPAbHY TPETIO CTOPOHY (MMPOBOIO NOCEPEOHNKE), SKNIN 3yCTPIHAETb-
CH OKPEMO i3 KOXHOIO 3i CTOPiH, HaMaral4ncb JOMNOMOITH iM 3HANTU CrifibHY MOBY.
MPUMMPEHHS BIOPISHAETHCA B, apbiTpasky TUM, WO CaM NPOLEC MPUMUPEHHS He
Ma€ Cy[OOBOro CTatycy, i MMPOBMA NOCEPENHNK HE YNOBHOBAXEHUIA BUMaratu 1O-
kagiB ab0 BMKJIMKATY CBIiOKIB, SIK MPaBUO, HE YXBATIOE XOOQHMX PILLEHb | HE MPUMAaE
NOCTaHOB. [TPUMUPEHHS BIAPISHAETLCA B, MEiaLlii TUM, LLO OCHOBHA MOro MeTa —
NPUMUPUT CTOPOHMU, NEPEBAXHO, LLJIAXOM KOMMPOMICIB Ta NOCTYNOK. [Mpy Meaiawji
Menjatop HamaraeTbCs CNPSMOBYBaTV OOrOBOPEHHS TakvM YMHOM, LLOG ONTUMI3Y-
BaTV NoTpebu CTOPIH, 6epe A0 yBary ixHi No4yTTA Ta nepedopmMynboBye 3asasu. Ilig,
4ac MPUMUPEHHS CTOPOHWM AyXEe PIOKO, AKWO Take B3arani TpanifaeTbCs, CinaioTb
OOHa NpOoTY O4HOI 38 O4HMM CTONOM Y MPUCYTHOCTI MMPOBOTO NOCEPEAHNKE, 3aMICTb
LIbOro NOCEPENHVK 3YCTPIHAETLCH 3 KOXHOIO 3i CTOPIH OKPEMO A9 BUPOONEHHS iXHIX
NiHin noeediHkn. Lia dopma npummperHs (megjauii), ska nepenbadae BUKITIOHHO 3a-
KPWTi 8yCTPIHi 3 CTOPOHaMM, Ha3MBAETHCSH «HOBHMKOBOIO OMMIOMATIEIO».

Mini-cypoBuii npouec

MiHi-cynoBmin NpoUEC — LE 3aKPUTWIA Y3rOMKEHWI NPOLEC, NPWU 9KOMY anBoka-
TW KOXHOI CTOPOHM poBaTb KOPOTKI NpeseHTallii Npo cnpaBy HEMOBOM B cyaj. 3a
npeseHTauisMn CrnocTepirae HEMTPaNbHWIN paoHUK, a TakoX MNpencTaBHVKM (AK
npaBuio, BUKOHAaBYI 0CO6M BUCOKOrO PIBHA Ha NiANpUEMCTBI) Bid, KOXHOI CTOPOHM,
YNOBHOB&XEHI BPErynioBaty Chip. HanpukiHL NpeseHTaLii NpeacTaBHUKY poonsTb
CNpoOBy 3HaVTV BUXi, i3 KOHDNIKTHOI cuTyaLll. FKLWIO IM e He BAAETbCS, HEUTpab-
HWA padHWK, Ha MPOXaHHs CTOPIH, MOXe 3irpatM ponb Mediatopa abo 3pobutn
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BMCHOBOK HE3000B'A3a/1bHOI0 XapakTepy CTOCOBHO MMOBIPHOIO pesynbsrary Cyao-
BOIO NPOLIECY.

Meperosopmu

MNeperoBopn — Ug AOOPOBINBLHAI i, AK NPaBUI0, HEDOPMAaTbHI MPOLEC, B XO4i IKOrO
CTOPOHM OKPECITIOTb MPOBGAEMU, OOCAIMKYIOTb BaPiaHTV IXHBOO BUPILLEHHS Ta LUyKa-
IOTb B32EMHO MPUIAHATHI LLAXU BPEryItloBaHHA cnopy. ig, 4ac neperosopis CTOPOHN
KOHDIMIKTY MOXYTb OyTV MPEOCTaBAEH! CBOiIMM anBokatami. [eperoBopu BiapisHAOTHCS
BiA MediaLLji TMM, WO CTOPOHM CriNKyI0TbCA 6€3 NOCEPEaHMLTBA HENTPaIbHOI 0CO6M.

HenTpanbHe po3cnigoyBaHHA

HenTpansHe poscnifyBaHHs — L€ Takuii NpoLEeC, Npu SKOMY HeATpanbHa TPeTsd CTo-
poHa, obpaHa abo CTOPOHaMM Cropy, abo CyaoM, PO3CAiaye NUTaHHs | 4onoBigae abo
0ae cBinyeHHs B cymi. [Npouec HerTpanbHOro PoO3CchiayBaHHs € 0COBNBO KOPUCHM
ON51 PO3B’A3aHHSA CKN3AHMX HAYKOBWX CropiB 200 CNOpiB, LLO IMPYHTYIOTECS Ha dakTax.

Omb6yancmeH

OmMbyocMeH — Le TpeTa CTOPOHa, obpaHa MEBHOK YCTAaHOBOK — Hampuvkiag,
YHIBEPCUTETOM, JliKapHeto abo OepXaBHUM OpraHoM — [ PO3CAifdyBaHHA cKapr
npauiBHKKIB, KNieHTIB abo BMOopLjB. OMOYACMEH NpaLioe B MEXaxX YCTaHOBM, LWOO
HEe3aNexHo i HeynepeoXeHo po3caigyBat ckapri. Npouec € aoOpoBiIbHUM, 3a-
KPUTWM i HE3060B' A3aIbHUM.

MpuBaTHe cyAicTBO

MNpwvBaTtHE CyLiNCTBO — LIe NPOLEC, NPKU SKOMY CTOPOHM CrNOpYy 4OMOBSIOTLECA Ha-
NHATN HENTPabHY 0COBY SiK MPUBATHOMO CyAmi0. MNpmBaTHWM cyaas, AKMIA HacTo € KO-
JMLWHIM CyOAEI0 i3 IOCBIAOM Y cdepi BPeryntoBaHHst KOHMNIKTIB, BUCNYXOBYE 0OVABI
CTOPOHW Ta yXBa/OE PilLIEHHS CNOCOO0M, aHanori4YHMM TOMY, SK Lie pOBUTbL crnpas-
XHi cynnda. 3anexHo Bifg, npasus1 Cydy PiLUEHHA NPUBATHOIO CyAAl MOXE Nioidratm
anensAuinHoOMy OCKapXEHHIO Y AepXaBHUX Cyaax.

KondepeHuis 3 BperynioBaHHsA

KoHdepeHLja 3 BperynioBaHHs — Lie 3yCTpid, Ha skiin ronosye cyaas abo YieH Micb-
KOro Marictpary, 3a akum Oyna 3akpinieHa nesHa cnpasa. MeTot Takoi KoHdepeHLji
3 BperynioBaHHs € cnpo6ba BnaaHaTy cnpasy Nepeq, ciyxaHHam abo cynoBuM npoLie-
coMm. KoHdepeHujs 3 BperynioBaHHa nogibHa oo MeaiaLi TM, LLO TPETS HENTpaibHa
CTOpOHa fornomarae 3aiHTepecoBaHM CTOPOHaM OOCNIONT BapiaHTV BPEryioBaH-
Hs1. KOHbEpeHLs 3 BperynoBaHHs BiOPISHAETLCS Bifg, MejaLii TMm, WO, AK Npasunsio,
KOpOTLLA 3a 4aCOM i Mae MeHLLIE MOXJIMBOCTE A9 y4acCTi CTOPIH ab0 419 BpaxyBaH-
Hs1 IXHIX HECYOBMX IHTEPECIB.



MpuckopeHuii cya NPUCXHUX

Mo 4ac NPUCKOPEHUX CyaiB NMPUCSKHUX aaBoKaTy KOXHOI CTOPOHM pobasiTb CKO-
POYeHi NpeseHTaLlii cnpas iMMPOBI3OBAHOMY CyAy 3 LUECTU MPUCSXHUX (00 SKOro
BXOOATb OCOBM 3i CkNaay peanbHUX NPUCSXXHWX) NPeacTaBHKaM CTOPIH Ta ronoBy-
l04OMY cyaai abo YneHy MiCbKOro Marictpaty. BepankT Takoro cyaoy Mae KOHCY/bTa-
TUBHWIN XapakTep.

Takox BUPOK MPUCKOPEHOrO Cyay MPUCSXKHMX 4acTo AonomMarae CTOpoHam LinTu
3rogy LWo4o BPerynioBaHHs KOHMNIKTY, 0COBAMBO AKLWO OAHA 3i CTOPIH 4O TOro 6es-
NiOCTaBHO BBaxasia CBOI LLIaHCK Ha NEPEMOrY BeSIbMU 3HAYHUMM.

TuxaeHb BperysiioBaHHSA

[ig, 4ac TMNOBOMO TUXHA BPETYNIOBAHHSA CYL, MPUNNHAE CBOIO 3BUYaNHY CyL0BY Lisib-
HICTb | 32 BONOMOro0 4OOPOBOLLIB-MELIATOPIB NEpPenae YACNEHHI Cnpasy, NOBHIC-
TIO rOTOBI 0O CyLIOBOIr0 PO3MmAay, Ha MefjaLlirHi CECil, L0 NPOBOLAATHCA B MPUMILLEHHI
cyay. MegjauiriHi cecii MOXyTb TPUBETU Kiflbka FOAMH; 3a HEOOXIAHOCTI NPOBOASATLCS
nonarkosi cecii. Cnpasu, He BNaaHaHi MpOTArOM TUXHS BPErynioBaHHS, MOBEPTAIOTb-
€A [0 Cyay Ana NOJanbLIOrO MPOXOMKEHHS A0CYA0BMX aB0 Cya0BMX NPOUEayp, 3a-
NEXHO Bif, KOHKPETHNX OOCTaBMH. FAKLLO TUXHI BPEryIOBaHHS NPOBOASATLCH HEYACTO |
€ eanHoio dopmoto ABC, 3aCTOCOBYBAHOIO LIMM CyOOM, CTOPOHW, LLO BaxatoTb CKO-
pucTtaticb ABC, BUMYLLIEHI LLIyKaTV Taky MOXJIMBICTb AeiHAe abo HECTM 10AAaTKOBI BU-
Tpartu Ha PO3B’'A3aHHs CBOEI CNpPaBy B O4iKyBaHHI HACTYMHOMO TWXXHS BPENYIIIOBAHHS.
Llen Heponik MOXHa BUNPaBUTK, AKLLO Cy[, 3anPOMnOHYe NMPUHaNMHI LWe OOHy Jonar-
koBy dopmy ABC.

OuiHka cnpaeu («MiuMraHcbka menjiayis»)

Heob0B'a3k0Ba OujHKa BAPTOCTI CNpaBm Ha4aeTbCA CTOPOHAM Cy4OBOr0O MPOLECY
no cnpasax, MOBHICTIO NOTOBUX OO CYAY, Y MMCbMOBOMY BUMALI. Taky OLHKY 3[ji-
CHIOE KOMITET i3 TPbOX afBOKATIB MiC/A KOPOTKOIrO CIyXaHHS. AKLLO OLiHKa KOMITETY
BNALLUTOBYE YCi CTOPOHW, CrpaBa BPerybOBYETbCA Ha LIIO CyMy. FKLLO O4HA 3i CTOPIH
He MOro4XXyEeTbCS 3 OLJHKOIO KOMITETY, Crpasa NnepesaeTbCs Ha po3msag, cydy. Lien
noaibHuin 0o apbiTpaxy Npouec oTpuMaB Hassy «MiunraHcbka Megiallis», TOMY Lo
OyB 3ano4yarkoBaHnii Cyoamm WTaty MiymraH i nisHiwe noyas BMKOPUCTOBYBATUCH
TakoX i penepansHMM cyaamu okpyry MivunraH.

Men-Ap6, abo mepaiauia-apOiTpax — npvknazg 6araroctyneHesoi ABC. CTOpOHM
MOroMXyIOTbCS MeajitoBati CBir Chip i3 PO3YMIHHAM, WO 6yab-sKi MUTaHHS, HE Bpery-
NbOBaHi B Mpoueci megjauji, OyaoyTb PO3B'A3aHi LWNFXoM apbiTpaxy 3a AOMOMOro
Tiel camoi 0cobw, ska rpatvmMe poni i Meaiatopa, i apbitpa. NpoTe iHOAj CTOPOHN €
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HEeOOoCTarHbO LUMPVIMI Mg, 4aC MeAiaLlji, OCKiIbK/ 3HaI0Tb, L0 HENTPaJIsHa 0C06a MOXE
3PELUTOI0 OTPUMETW MOBHOBAXKEHHSA Ha YXBANIEHHS PilleHb. Y TakoMy BUMaaKy CTOPO-
HM NPUNYCKaIoTh, LLIO apoiTp HEe 3MOXE MPOIrHOPYBAaTN HECTIPUSTIIMBY iIHPOPMALLIO, LLO
cTasia MoMy BiAOMOIO Mid, Yac nonepeaHboi Mediawi. [na BupileHHs Liei npobaemm
Oyn1 po3pobIeHi LOOaTKOBI MOB’A3aHi METOOW.

Y cninbHin Men-Apb posnb HENTPabHWX OCI6 rpatoTb PidHi Nloay nig vac Cecin megi-
aLi Ta apbiTpaxy, Xxo4a BCi BOHM MaloTb MpaBo 6path y4acTb Y MO4aTKOBOMY OOMIHI
iHbopMmaujeto Mix ctopoHamu. Mpu Ap6-Meg, HenTpanbHa ocoba cnoyatky gje gk
apo6iTp, YXBATIOE PIlLEHHs | BKNaAae MOro y KOHBEPT, Skuii NOTiM 3anedarye. llicns
LbOro HeTpasibHa 0coba NepexoanTb 4O CTadii Medjalii, | aKWwo cnpasa Bperynbo-
BYETbLCS Mif Hac MepjaLlii, TO KOHBEPT He Bione4aTyeTbCs.

PoacninyBanHa dakTiB. [TpoLec, nig Hac AKOro Tpers CTOPOHA roTyE BUCHOBKM
3000B'A3a1bHOM0 ab0 KOHCYNLTATMBHOIO XapakTepy 3 npmeoay ¢akTis, WO CTOCy-
I0TbCS CYTi Cnopy. HenTpanbHOI0 TPETLOIO CTOPOHOIO MOXYTb BYTW: EKCNepT i3 TEXHIY-
HWX ab0 NPaBOBKWX NWTaHb, NPEACTABHWKM CTOPIH, AeNEeroBaHi HUIMM aas cniBnpaLli,
abo ocoba, NpusHaveHa CyaoMm.

KoHdepeHuia 3 BperynioBaHHS nif rosioByBaHHAM cyapdi. B xomj Takoro
ABC-npouecy Ha 6asi cyay CyLasa 3 BPeryaioBaHHs (ab0 NpeacTaBHUK maricrpary)
ronoBye Ha 3acigaHHi CTOpPIH, HamMaral4Mcb OONOMOITU iM AOCArTU 3rofu LWOoAO
po3B’si3aHHs KoHdNikTy. Cyoai BigirpaBann BENWKY KiNbKiCTb PI3HWX PONEN Y Takmx
KOH(pEPEHLSX: BMCAOBAOBANN AyMKM MPO O6CTaBWHM CApaBu, HanaromKysaam
06MiH NPONO3ULISMA WOAO BPENYNIOBAHHA, a Yy AEAKUX BMNaOKax HaBiTb Lisan sK
MeLjaTtopu.

MpuBaTtHe cyaiicTBO. [prBaTHUIN aB0 NOB’'A3aHNIA i3 CyaOM NPOLEC, B XOA4i SIKO-
ro CTOPOHW YNMOBHOBaXYIOTb MPWBATHY 0COBY BMUCYXaTu iXHIO CripaBy Ta yXBa/nUTK
LLIOOO HEl 3060B'3anbHE B3AEMOBUIMAHE PILLEHHS.

3roga Ha NMPOBEAEHHST MPUBATHOIO CYAINCTBA MOXe OyTv 3akpinfieHa ncbMOBUM
KOHTPAKTOM MiX CTOPOHaMu, a MOX/IMBICTb MPOBEOEHHA Takoro NpoLecy MOXe
6yTV NnepenbayeHa 3aKOHOAABHNM aKTOM (Y TaKOMY BUMaaKy MOro iHKOMM Ha3nBatoTb
«Hanmanm cynnto»).
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